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DESIGN-BUILD CONTRACT AGREEMENT
CONTRACT AGREEMENT made on the date last signed below, by and between the State of
Maine, acting through and by its Department of Transportation (Department), an agency of state
government with its principal administrative offices located at 24 Child, Augusta, Maine, with a
mailing address at 16 State House Station, Augusta, Maine 04333-0016, and ________________
a corporation or other legal entity organized under the laws of the State of Maine, with its
principal place of business located at ________________________________________________
_____________________________________________ (Design-Builder).
The Department and the Design-Builder, in consideration of the mutual promises set forth in the
Contract Documents, hereby agree as follows:

A.

The Work.
The Design-Builder agrees to complete all Work as specified or indicated in the Contract
including Extra Work and Force Account in conformity with the Contract, PIN No. ____
_______________________________________________________________________ ,
for the _____________________________________________________________ in the
town/city of __________________________________, County of ________________ ,
Maine. The Work includes design, construction, maintenance during construction,
warranty as provided in the Contract Documents, and other incidental work.
The Design-Builder shall be responsible for furnishing all supervision, labor, equipment,
tools supplies, permanent materials and temporary materials required to perform the
Work including construction quality control including inspection, testing and
documentation, all required documentation at the conclusion of the project, warranting its
work and performing all other work indicated in the Contract Documents.
The Department shall have the right to alter the nature and extent of the Work as
provided in the Contract Documents; payment to be made as provided in the same.

B.

Time.
The Design-Builder agrees to complete all Work, except warranty work, on or before
____________, (date). Further, the Department may deduct from moneys otherwise due
the Design-Builder, not as a penalty, but as Liquidated Damages in accordance with
Sections 107.7 and 107.8 of the Design-Build General Conditions.
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Price.
The price shown on the Price Proposal Form (Form D), a Contract Document, will be
used as the basis for determining the original Contract amount and for determining the
amounts of the required Performance Surety Bond and Payment Surety Bond.
Except as otherwise specifically provided in the Contract (including provisions for Extra
Work and Force Account Work), the Department agrees to pay, and the Design-Builder
agrees to accept, the following Lump Sum Price as full and complete compensation for
completion of all the Work.
Lump Sum Price: $ ________________________

D.

Contract.
The Contract, which may be amended, modified, or supplemented in writing only,
consists of the following documents:
1.

This Design-Build Contract Agreement;

2.

The Design-Builder’s Statement of Qualifications (SOQ);

3.

All portions of the Request for Proposals (RFP), consisting of the Design-Build
General Conditions, Project Requirements, Appendices, and Standard
Specifications - Revision of December 2002, with Repair Specification;

4.

The Design-Builder’s Proposal consisting of its Technical Proposal, inclusive of
the Proposal Letter (Form A), and its Price Proposal, inclusive of the Price
Proposal Form (Form D);

5.

Permits, if applicable;

6.

Performance, payment, warranty, and other bonds;

7.

All specifications, manuals, guides, laws and all other documents referenced in
any of the above documents; and

8.

Amendments Nos. 1 to ____ inclusive.

It is agreed and understood that the Contract will be governed by the documents listed
above.
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Certifications.
By signing below, the Design-Builder hereby certifies that to the best of the DesignBuilder’s knowledge and belief:

F.

1.

All of the statements, representations, covenants, and/or certifications required or
set forth in the Proposal and the Proposal Documents, including those in
Appendix A to the Design-Build General Conditions (State Contract Provisions
Supplement), and the Contract are still complete and accurate as of the date of this
Contract Agreement.

2.

The Design-Builder knows of no legal, contractual, or financial impediment to
entering into this Contract.

3.

The person signing below is legally authorized by the Design-Builder to sign this
Contract Agreement on behalf of the Design-Builder and to legally bind the
Design-Builder to the terms of this Contract Agreement.

Representations.
The undersigned, having carefully examined the site of work, the Project Requirements,
RFP Plans, the Design-Build General Conditions, Standard Specifications - Revision of
December 2002, Supplemental Specifications, Contract Agreement; and Contract Bonds
contained herein for design and construction of:
_______________________________________________________________________ ,
State of Maine, on which proposals will be received until the time specified in the
“Notice to Design-Builders” does hereby propose and offer to enter into the Contract to
supply all the materials, tools, equipment and labor to construct the whole of the Work in
strict accordance with the terms and conditions of the Contract and for the lump-sum
price herein.
The Design-Builder agrees to perform the work required at the price specified above and
in accordance with the terms of the Contract, and to provide the appropriate insurance
and bonds if this offer is accepted by the Department in writing.
As Design-Builder also agrees:
First: To do any extra work, which may be ordered by the Department Project Manager,
and to accept as full compensation the amount determined as provided in Section 109.5
of the Design-Build General Conditions and as addressed in the Contract Documents.
Second: That the proposal guaranty at 5% of the proposal amount payable to the
Treasurer of the State of Maine and accompanying this proposal, shall be forfeited, as
Liquidated Damages, if in case this Proposal is accepted, and the undersigned shall fail to
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abide by the terms and conditions of the offer, and fail to furnish satisfactory insurance
and Contract bonds under the conditions stipulated in the Design-Build General
Conditions within 10 days of notice of intent to award the Contract.
Third: To begin the Work on the date specified in the Project Requirements and
complete the Work within the time limits given in the Contract.
Forth: That the Lump Sum Price shall remain open for 30 calendar days after the date of
Price Proposal Opening.
IN WITNESS WHEREOF, the Design-Builder, for itself, its successors and assigns, hereby
execute three duplicate originals of this Agreement and thereby binds itself to all covenants,
terms, and obligations contained in this Contract.
DESIGN-BUILDER
______________________________
Date

______________________________

______________________________
Witness

______________________________
(Name and Title Printed)

G.

Award.
Execution by the Department consummates the Contract, and the documents referenced
herein.
MAINE DEPARTMENT OF TRANSPORTATION

______________________________
Date

______________________________
Commissioner

______________________________
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DIVISION 100 - DESIGN-BUILD GENERAL CONDITIONS
100.1 Replacement of General Conditions of the Standard Specifications and Standard Details.
This version of the Maine Department of Transportation’s General Conditions of the Standard
Specifications and Standard Details for Highways and Bridges, was drafted and adopted by the
Department pursuant to the authority granted by 23 MRSA §753-A. These General Conditions
supercede the General Conditions of the Standard Specifications and Standard Details for
Highways and Bridges, and pertain to the Department’s Design-Build Projects, unless otherwise
noted in the Project Requirements.
SECTION 101 - CONTRACT INTERPRETATION
Scope of Section. This Section consists of abbreviations, definitions, and general rules of
interpretation.
101.1 Abbreviations. Abbreviations are defined in the following list. Abbreviations not defined
in this Section or otherwise in the Contract shall have the meaning that is commonly accepted in
the Engineering and construction industry.
AAN
AAR
AASHTO
ACI
ADA
AGC
AIA
AISC
ANSI
ARA
AREMA
ARTB
ASCE
ASLA
ASME
ASTM
ATSSA
AWWA
AWPA
AWS
BMP
CFR
CQCP
D-B
D-B Teams
DBE
DREW

American Association of Nurserymen, Incorporated
Association of American Railroads
American Association of State Highway and Transportation Officials
American Concrete Institute
Americans with Disabilities Act
Associated General Design-Builders of America
American Institute of Architects
American Institute of Steel Construction
American National Standards Institute
American Railway Association
American Railway Engineering and Maintenance-of-way Association
American Road & Transportation Builders Association
American Society of Civil Engineers
American Society of Landscape Architects
American Society of Mechanical Engineers
American Society for Testing and Materials
American Traffic Safety Services Association
American Water Works Association
American Wood Preservers Association
American Welding Society
The Department’s “Best Management Practices for Erosion and Sediment
Control”
Code of Federal Regulations
Construction Quality Control Plan
Design-Builder
Proposers
Disadvantaged Business Enterprise
Daily Reports of Extra Work
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DRB
DQMP
EIA
EEO
EMS
FAA
FHWA
FRA
FSS
IES
IMSA
IPCEA
ISEE
ISO
ITE
LURC
MCTCB
MDEP
MDOT
MIL
MRSA
MUTCD
NBS
NEC
NEMA
NEPCOAT
NESC
NETTCP
NHS
NTCW
OSHA
PIN
QA
QC
QCP
QLA
RFI
RFC
RFP
RFQ
SAE
SEWPCP
SHA
SOQ
SPCCP
SSPC

MaineDOT PIN: 012782.00

Dispute Review Board
Design Quality Management Plan
Electronic Industries Association
Equal Employment Opportunity
Emergency Medical Service
Federal Aviation Administration
Federal Highway Administration
Federal Railroad Administration
Federal Specifications and Standards, General Services Administration
Illuminating Engineering Society
International Municipal Signal Association
Insulated Power Cable Engineers Association
International Society of Explosives Engineers
Insurance Services Office
Institute of Transportation Engineers
Land Use Regulation Commission - Maine
Maine Concrete Technician Certification Board
Maine Department of Environmental Protection
Maine Department of Transportation
Military Specifications
Maine Revised Statutes Annotated
Manual on Uniform Traffic Control Devices
National Bureau of Standards
National Electrical Code
National Electrical Manufacturers Association
Northeast Protective Coating Committee
National Electric Safety Code
New England Transportation Technician Certification Program
National Highway System
Notice to Commence Work
Occupational Safety and Health Administration
Project Identification Numbers
Quality Assurance
Quality Control
Quality Control Plan
Quality Level Analysis
Request for Information
Release for Construction
Request for Proposals for the Project
Request for Qualifications for the Project
Society of Automotive Engineers
Soil Erosion and Water Pollution Control Plan
State Highway Agency (as used by FHWA, meaning the Department)
Statement of Qualifications submitted in response to the RFQ
Spill Prevention Control and Countermeasure Plan
Steel Structures Painting Council
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USC
USDA
UL
VECP
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Technical Association of Pulp and Paper Industry
Traffic Control Plan
United States Code
United States Department of Agriculture
Underwriter's Laboratory
Value Engineering Change Proposal

101.2 Definitions. Words, terms, and phrases are defined below. Capitalized words in this
Standard Detail book are defined under this Section. Words, terms, or phrases that are not
defined in this Section 101.2 or otherwise in the Contract will have the meaning commonly
accepted in the engineering and construction industry.
Acceptable Work. Work that Conforms or Substantially Conforms to the Contract and is
satisfactory to the Department.
Acceptance. Consideration of operations, inspections, samples, tests, certifications,
proper QCP implementation, and end product properties to determine whether the product will
be accepted for payment, including any adjustment to compensation as provided in the Contract.
Acceptance Test. Test utilized to evaluate the quality of a Material or product.
Actual Cost. Direct, Project-specific, costs actually incurred by the Design-Builder in the
performance of Work. Actual Costs consist of labor, Material, Equipment, and administrative
overhead. For related provisions, see Subsections 109.5.3 - Compensable Items and 109.5.4 Non-compensable Items.
Addendum. See definition for Amendment
Aggregate. Inert Material such as sand, gravel, broken stone, crushed stone, or a
combination of any of these Materials.
Agreement. The document executed by the Department and the Design-Builder entitled
“Design-Build Contract Agreement,” the form of which is included in the RFP, as well as all
documents listed in said Design-Build Contract Agreement .
Amendment. Revision to the RFP.
Apparent Successful Proposer. The Proposer that submits the Proposal that the
Department considers the best overall value to the State in accordance with the procedures set
forth in the RFP. The apparent successful Proposer may not be awarded the contract if (a) the
award conditions are not met or (b) the Proposer fails to comply with all applicable pre-award
and pre-execution requirements of the RFP and/or Contract.
Application for Progress Payment. A Design-Builder’s request for a progress payment
using forms and media approved by the Department.
Award. The intent of execution of the Agreement by the Department.
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Award Conditions. Pre-award or pre-execution requirements that the Design-Builder
must meet before Contract Execution including bonding and insurance. For a related provision,
see Section 103 of the Design-Build General Conditions.
Award Decision. All decisions and/or determinations by the Department that impact to
whom the Contract will be awarded including determination of Technical Proposal
responsiveness, scoring of Technical Proposals, determination of Price Proposal responsiveness,
determination of the Apparent Successful Proposer, all other responsiveness issues, and all
protest decisions.
Best-Value Procurement Process. A process using a Request for Proposals for procuring
contractual services in which price and other technical or qualification-based factors are used in
determining the successful Proposer. See Proposer, Request for Proposals, and Design-Build
Contract
Bidder. See definition for Proposer.
Blue Book. The edition of publications entitled “Rental Rate Blue Book for Construction
Equipment” or “Rental Rate Blue Book for Older Construction Equipment” as applicable,
published by Primedia Information Inc., that was current when the Work being priced was
performed.
Bridge. A structure having a clear span of 6 meters or more measured horizontally at the
elevation of the Bridge seats along the centerline of the Road or in case of multiple spans when
the combined clear spans equal or exceed 6 meters
A.

Length. The length of a Bridge structure is the overall length measured along the
construction centerline back to back of backwalls of abutments, if present;
otherwise end to end of the Bridge floor; but in no case less than the total clear
opening of the structure.

B.

Roadway Width. The clear width measured at right angles to the longitudinal
centerline of the Bridge between the bottom of curbs or guard timbers or in case
of multiple heights of curbs, between the bottoms of the lower risers.

Bureau Director. The Director of the Department’s Bureau of Project Development.
Business Day. Every Calendar Day less Saturdays, Sundays, and Holidays. Holidays
shall consist of those obverved by the MDOT.
Calendar Day. Every day shown on the calendar, beginning at and ending at midnight.
Change Order. See definition for Contract Modification.
Closeout Documentation. Documents required of the Design-Builder by the Department
for final acceptance of the Project. These documents are: Letter “All Bills Paid”, Request for
Final Payment, as-built drawings stamped by an Engineer. The Department reserves the right to
add to this list of required closeout documentation. (For example Maintenance Bonds on all 621
Part 1 – General Requirements
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items or Design-Builder performance evaluation)
107.8.4.

For a related provision, see Subsection

Commissioner. The Commissioner of Transportation established by 23 MRSA §4205.
Compensable Delay. See Subsection 109.3.1 – Definitions - Types of Delays.
Completion. Completion occurs when the Design-Builder has finished all Work pursuant
to the Contract, including Delivery of all conforming Closeout Documentation. Completion does
not mean Substantial Completion. Unless the context indicates otherwise, Completion also does
not mean Completion of Physical Work.
Completion of Physical Work. Completion of Physical Work occurs when the work has
been substantially completed and has undergone a final inspection. The Maintenance or
Warranty Bonds for the 621 items are normally activated at the Completion of Physical Work.
Conduit. A pipe used for receiving and protecting wires or cable.
Conform or Conformity. Conform or Conformity means in accordance with the Plans,
Specifications, or other Contract requirements, as initially and reasonably determined by the
Design-Builder, and ultimately as determined by the Department. For a related definition, see
“Substantially Conform”.
Construction Easement. A right acquired by the Department to use or control property,
outside of the established Right-of-Way.
Construction Limit Line. A line, usually outside of the Right-of-Way, which the DesignBuilder may Work and outside of which Work may not be performed.
Contract. The entire agreement between the Department and the Design-Builder, as
evidenced by the Contract Documents.
Contract Bonds. The forms of security approved by the Department, executed by the
Design-Builder and its Surety or Sureties, guaranteeing, performance of the Work, and the
payment of all obligations pertaining to the Work. For related provisions, see the definitions of
Proposal Guaranty, Performance Bond, and Payment Bond. A Proposal bond is not a Contract
Bond because it expires upon execution of the Agreement by the Department. A maintenance
bond or warranty bond may come into force after the completion of the physical work.
Contract Completion Date. The required completion date of all Work pursuant to the
contract, except the landscape establishment period and warranty work, as established by the
Agreement and as set forth in the Proposer’s project schedule.
Contract Completion Time. Length of time allowed under the Contract to complete the
Work pursuant to the terms of the Contract. See Contract Completion Date.
Contract Documents. The documents forming the Contract, as listed in the Agreement.

Part 1 – General Requirements

1-5

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

Contract Execution. Execution of the Contract by the Commissioner or his/her
authorized agent by signing the Agreement, which action (upon written notification to the
Design-Builder) forms a contract as provided in Subsection 103.4.3 - Execution of Contract by
Department.
Contract Modification. A general term describing a formal change to a contract.
Contract Payment Bond. The security furnished by the Design-Builder and its Surety to
guaranty payment of all obligations incurred by the Design-Builder on any project.
Contract Performance Bond. The security furnished by the Design-Builder and its surety
to guaranty performance of the work in accordance with the contract documents.
Contract Proposal Guaranty. The security furnished by the Design-Builder and its Surety
to guaranty the obligations of the Design-Builder pursuant to its proposal on any project or part
thereof.
Contract Representative. The person designated in the RFP to be the Department’s single
point of contact with the Design-Builder from issuance of the RFP through execution of the
Contract.
Contract Time. See definition for Contract Completion Time and Section 107 - Time.
Contracting Entity. Unless the context clearly indicates otherwise, “Contracting Entity”
means “Design-Builder”.
Contractor. See the definition for Design-Builder.
Critical Path. The sequence of activities from the Project start to the Completion having
the greatest cumulative elapsed time, thereby determining the minimum time duration of the
entire Project.
Culvert. Any structure not defined as a Strut or Bridge that provides a Drainage opening
under the Roadway or approaches to the Roadway)
Days. Business Days.
Default. See Section 112.1 - Default.
Defects or Defective Work. Work that is unsatisfactory, faulty, or deficient in that it is
not in Conformity with the Contract or with prevailing industry standards applicable to the Work
at the time of submission of the Proposal as determined by the Department or its agents. For
related provisions, see the definition of Acceptable Work and Subsection - 101.3.1.
Deliver. To cause Receipt by a means set forth in the definition of Received or Receipt.
Department. The Department of Transportation of the State of Maine, as established by
23 MRSA §4202 et seq. for the administration of Highway, Bridge, and other public Works;
Part 1 – General Requirements
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acting through the Commissioner and his/her duly authorized representatives.
provisions, see definitions of Department Project Manager, and Resident.

For related

Department Project Manager. The Department’s duly authorized representative for
overall coordination of the Project from preliminary design to Final Acceptance.
Design Checker. The designer performing quality control of the design, being either an
employee of the Designer or an independent design firm other than the Design-Builder.
Design Documents. Design-Builder drawings, specifications, calculations, records,
reports or other documents, including shop drawings and special process procedures, which may
be used for design, manufacture fabrication, installation, testing, examination and certification of
items.
Design-Build Contract. A contract in which the Design-Builder is responsible for both
design and construction requirements under the contract, procured through a Best-Value
Procurement process using a Request for Proposals and evaluation of submitted Proposals using
price as one of several evaluation factors as outlined in 23 MRSA §753A.
Design-Builder. The legal entity that will be executing the Contract and that will be a
single point of responsibility for all obligations under the Contract. The Design-Builder shall be
independent with respect to the Department and shall not be an employee, agent, or
representative of the Department.
Design-Builder’s Early Completion Date. A completion date earlier than the Contract
Completion Date proposed by the Design-Builder in its initial Schedule of Work submitted with
its Proposal. For related provisions, see Section 109 of the Design-Build General Conditions.
Designer. The entity responsible for design and related work for the Project, either
through subcontract to the Design-Builder or otherwise.
Detailed Schedule of Prices. A list of contract work items with unit prices provided in
the form included as an Appendix to the RFP on which each Proposer lists all quantities and unit
prices used to calculate its Price. This schedule is to be submitted in the Contract Documents.
Differing Site Conditions. See Section 109.2 - Differing Site Conditions.
Dispute. Disagreements, claims, counterclaims, matters in question, and differences of
opinion between the Department and the Design-Builder and those working for or through the
Design-Builder regarding matters related to the Work that arise after Contract Execution. These
include interpretation of the Contract, compensation and costs, time for performance, and
quality.
Dispute Review Board. A panel of three experienced persons that the parties may agree
to use to make recommendations regarding the resolution of Disputes. Upon mutual agreement
by the Department and Design-Builder, a single individual may act as a DRB. For a related
provision, see Section 111.4 - Dispute Review Board.
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Drainage. The system of pipes, drainage ways, ditches, and Structures by which surface
or subsurface waters are collected and conducted from the Highway area.
Drawings. See definition for Plans.
Dredge Material (Dredge Spoils). Sand, silt, mud, gravel, rock or other sediment or
material removed from beneath any surface water. The term “beneath any surface water” has
been interpreted by the MDEP to mean that area that falls beneath the plane bounded by the
normal high water line of any stream, river, brook, pond, lake, vernal pool etc. Note that the
entire area of Dredge Material removal could be dry at the time of excavation.
Engineer. Unless otherwise indicated in this Contract, a professional engineer licensed in
the State of Maine who is an employee of the Design-Builder, or a Subcontractor, with the
responsibility and authority to require that the Work be performed in conformity with the
Contract Documents.
Equipment. All machinery, supplies for repair and maintenance of such machinery, tools,
and other apparatus necessary or appropriate for Completion of the Work in Conformity with the
Contract.
Equitable Adjustment. An adjustment to compensation due to a change in the nature or
scope of the Work made part of a contract by formal contract modification. For a related
provision, see Section 109.5 - Equitable Adjustments to Compensation.
Escrowed Proposal Documents. All writings, working papers, computer printouts, charts,
and data compilations that contain or reflect information, data, or calculations used by the
Proposer to determine the Price Proposal submitted, including material relating to design as well
as construction work, relating to the determination and application of:
A.

Equipment rates

B.

Overhead rates

C.

Time schedules

D.

Labor rates

E.

Efficiency or productivity rates

F.

Arithmetic extensions

G.

Quotations from Subcontractors and Material supplier quotations

Any manuals standard to the industry used by the Proposer in determining the Price
Proposal are also considered part of the Escrowed Proposal Documentation. These manuals may
be included in the proposal documentation by reference and shall show the name and date of the
publication and the publisher.
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It is not necessary to include documents provided by the Department for the Proposer’s
use in the preparation of the Proposal.
Excusable Delay. See Subsection 109.3.1 – Definitions - Types of Delays.
Extra Work. Work that is outside the scope of the Contract and that the Department
determines is necessary.
Extra Work Order. See Contract Modification.
Federal Contract Provisions Supplement. Appendix A to these Design-Build General
Conditions, which set forth additional provisions that apply to federally funded Contracts.
Final Acceptance. The Department’s Acceptance of all Work and responsibility for the
Project from the Design-Builder, except for any Design-Builder warranty obligations.
Force Account Work. Prescribed Work paid on the basis of Actual Costs and additives as
set forth in Section 109.
Force Majeure. See Uncontrollable Events.
Geometrics. The physical location (horizontally and vertically) and shape of the object
under consideration.
Geotechnical Information. Boring logs, soil reports, geotechnical design reports,
foundation design reports, hazardous waste assessments, and other records or reports of
subsurface conditions. For a related provision, see Subsection 104.3.14 - Interpretation and
Interpolation.
Haul Road. A private way leading to a public way that is used by the Design-Builder to
move Equipment and Materials related to the Work.
Hazardous Material. A substance or material that is capable of posing an unreasonable
risk to health, safety, or property as designated as hazardous in the Hazardous Materials Table in
49 CFR 172.101.
Hearing. Unless otherwise specified by the Department in writing, a Hearing is a review
of a decision that includes a review of existing documentation on file with the Department and
any additional documentation, including written arguments and supporting exhibits that may be
submitted by any interested party. Unless the context clearly indicates otherwise, a Hearing need
not include an evidentiary Hearing for the oral presentation of evidence if such an evidentiary
Hearing is not requested or if the Department reasonably determines that such an evidentiary
Hearing is not necessary to review the matter at issue adequately. Unless the context clearly
indicates otherwise, a Hearing shall not be construed as an adjudicatory proceeding within the
meaning of the Maine Administrative Procedure Act.
Highway. A general term denoting a public way for purposes of vehicular travel,
including the entire area within the Right-of-Way.
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Hold Point. Mandatory verification points identified in the approved QC/QA plan
beyond which work cannot proceed until verification is performed and a written release is
granted by the Department.
Holidays. New Year's Day, Martin Luther King Day, President's Day, Patriot's Day,
Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving
Day, the Friday after Thanksgiving Day, and Christmas Day. For a related provision, see
Subsection 107.3.3 - Sundays and Holidays.
Incentive/Disincentive Payment. An adjustment to the Contract price of a predetermined
amount for each day the Work is completed ahead of or behind the Contract Completion Time,
Contract Completion Date or some specified intermediary milestone. A disincentive is not a
penalty, but an estimate of user and other costs incurred by the people of the State of Maine.
Incidental. The terms “incidentals” and “incidental to the contract” means cost items that
are incidental to or incorporated in the Work. The cost of incidentals shall be included in the
Design-Builder’s Lump Sum Price; there will be no separate or individual payment for
incidentals.
Incomplete. Not complete, as defined above by Completion.
Independent Assurance Inspection (IAI). An unbiased and independent inspection of the
Design-Builder’s Quality Control Systems used to verify the reliability of the tests results
obtained in the regular Quality Control sampling and testing activities.
Independent Assurance Testing (IAT). A test conducted to check the calibration of the
testing equipment and processes being used.
Inexcusable Delay. See Subsection 109.3.1 - Definitions - Types of Delays.
Initial Submittals. Submittals required within a prescribed number of days (usually no
more than 30) from the execution of the Agreement by the Department including erosion control
plans, other environmental plans, quality control plans, safety plans, and other submittals
required by the Contract.
Inspector. An authorized representative of the Design-Builder assigned to (a) make
detailed inspections of the Work, (b) make initial determinations regarding the conformity of the
Work, and (c) require the Design-Builder to correct Work not in conformity. For a related
provision, see the definition of “conformity”.
In Stream Work. Any Work activity(ies) conducted in the water.
Invoice. The Design-Builder’s request for progress payment, also called an Application
for Progress Payment.
Joint Venture. A legal association of two or more firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and
knowledge, and is responsible for a distinct, clearly defined portion of the work of the contract
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and whose share in the capital contribution, control, management, risk, and profits of the joint
venture are commensurate with its ownership interest.
Landscape Establishment Period. The period of time commencing at initial Acceptance
of each planting and extending for two years, unless otherwise provided in the Contract. For a
related provision, see Section 621 - Landscaping.
Landscape Establishment Period Obligations. The obligations of the Design-Builder with
regard to landscaping during the Landscape Establishment Period. Unless otherwise provided in
the Contract, these obligations consist of monthly inspection and reporting from March through
November of the condition of all plants installed and replacing plants that are not in a healthy,
vigorous growing condition. For a related provision, see Section 621 - Landscaping.
Lane. A strip of Roadway intended to accommodate a single line of vehicles.
Law or Laws. Any statute, law, regulation, ordinance, rule, judgment, order, decree,
permit, concession, grant, franchise, license, agreement, directive, guideline, policy requirement
or other governmental restriction or any similar form of decision of or determination by, or any
interpretation or administration of any of the foregoing by, any governmental entity, which is
applicable to the Project, the Right-of-Way or the Work, whether now or hereafter in effect.
Letter of Intent to Award. A written notice to the selected Proposer stating that the
Proposal has been conditionally accepted by the Department and instructing the Apparent
Successful Proposer to perform all pre-award requirements and execute the Agreement. For
related provision, see Section 103 of the Design-Build General Conditions.
Liquidated Damages. An amount due and payable to the Department by the DesignBuilder, normally accomplished by a reduction of amounts to be paid to the Design-Builder
under the Contract, said amount being calculated by multiplying a daily amount set forth in the
Contract by the number of days the Work remains incomplete after the Contract Completion
Date. By submitting a Proposal, the Design-Builder acknowledges that such an amount is not a
penalty and that the daily amount set forth in the Contract is a reasonable per diem forecast of
damages incurred by the Department due to the Design-Builder’s failure to complete on time.
Lump Sum Price. The price contained in the Price Proposal Form, being a single lump
sum price for completion of all Work described in the Contract in conformity with the Contract.
Major Participant. Major Participant means:
A.

The Design-Builder and any Related Entities;

B.

The Builder and all Related Entities;

C.

The Designer and all Related Entities;

D.

Any firm providing more than 10% of the value of the on-site construction work
and all Related Entities; or

Part 1 – General Requirements

1-11

2/18/2009

Freeport, Rte. 125/136

E.

MaineDOT PIN: 012782.00

Any firm providing more than 20% of the value of the design work and all
Related Entities.

Material. Any substance specified for use in the construction of the Project and its
approaches.
Modification. See Contract Modification.
National Highway System (NHS). A system of Interstate Highways and major collectors
specifically designated by the Federal Highway Administration. It includes the Interstate
System, other urban and rural principal arterials, highways that provide motor vehicle access
between the NHS and major intermodal transportation facilities, the defense strategic highway
network, and strategic highway network connectors.
Non-conforming Work. All work not conforming with the Contract. All Defective,
Unauthorized, or Uninspected Work. For a related provision, see Section 106.6.
Non-Resident Proposer. A Proposer that is: (a) any person who is not a resident of the
State of Maine, or (b) any firm, corporation, limited liability company, partnership, joint venture,
sole proprietorship, or other entity which (i) is not licensed to do business within the State of
Maine, or (ii) does not have a principal place of business within the State of Maine.
Notice of Award. A written notice to the Design-Builder stating that the Contract has
been executed.
Notice to Commence Work (NTCW). Written notice to the Design-Builder to proceed
with the Work including, when applicable, the date of beginning of the Contract Completion
Time. Unless specified elsewhere by authorized Departmental officials in writing, the execution
of the Contract by the Department will constitute a Notice to Commence Work. For a related
provision, see Section 107 of the Design-Build General Conditions.
Notice to Proceed. “Notice to Proceed” means “Notice to Commence Work”.
Offer. A response to a solicitation that, if accepted, would bind the offeror to perform the
resultant contract. Submission of a Proposal constitutes an offer by the Proposer.
Order. A directive from the Department requiring compliance by the Design-Builder.
Owner. The legal or record owner of the building or premises on which the Project is to
be constructed. Generally the State of Maine acting by and through the Department.
Partnering. See Subsection 104.4.1 - Partnering.
Pavement Structure. The combination of subbase, base course, and surface course placed
on a subgrade to support the traffic load and distribute it to the roadbed.
A.

Base Course. One or more layers of specified Material thickness placed on a
subbase or a subgrade to support a surface course.

Part 1 – General Requirements

1-12

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

B.

Subbase. Layers of specified Material thickness placed on a subgrade to support a
base course.

C.

Surface Course. Layer(s) of a Pavement Structure designed to accommodate the
traffic load. The top layer is sometimes called the "Wearing Course."

Payment Bond. The security furnished by the Design-Builder and its Surety to guaranty
payment of all obligations incurred by the Design-Builder related to the Contract. For a related
provision, see Subsection 110.2.1 - Bonds.
Performance Bond. The security furnished by the Design-Builder and it’s Surety to
guaranty performance of the Work in Conformity with the Contract. For a related provision, see
Subsection 110.2.1 - Bonds.
Permits. Permits granted to the Department for the Project. Permits required may
include, but are not limited to (A) environmental Permits including (a) Natural Resources
Protection Act (NRPA) permit from MDEP and (b) Army Corps of Engineers Permit and (B) a
U.S. Coast Guard permit.
Physical Work. All Work specified in the Contract that affects the physical environment
including all Work within the Project Limits, final cleaning up and finishing, and Completion of
Punch List Items as provided in Section 107.8 – Project Closeout, and removal of traffic control
devices.
Plans. When the context so indicates, “Plans” mean applicable construction drawings
including plan, profile, typical cross sections, Working Drawings, Standard Details,
Supplemental Standard Details, and supplemental Drawings or exact reproductions thereof or
electronically displayed equivalents that show the location, character, dimensions, and details of
the Work. Where the context so indicates, “Plan” may also mean a detailed process, program, or
method worked out beforehand for the accomplishment of an objective. Examples include QCP,
the SEWPCP, the TCP, Safety Plan and Project specific emergency planning.
Predecessor Entities. Any individual, sole proprietorship, firm, corporation, limited
liability company, partnership, joint venture, or other entity that was owned, operated, or
controlled to a significant degree by the Proposer or the Proposer’s owners, officers, or key
personnel within the five years previous to the bid opening date. For the purposes of this
definition, “significant degree” means a degree that would be reasonably relevant to a person that
is considering contracting with the Proposer and therefore wishes to determine the competency,
experience, and contract administration history of the Proposer and any predecessor entities.
Premises. Land of the Owner on which the building(s) or railroad now stand or to which
they are to be moved.
Prequalification Procedure. The current procedure and requirements contained in the
RFQ “Notice to Contractors/Consultants” and administered through the Department’s Contracts
Section.
Price. Unless the context clearly indicates otherwise, “Price” means “Lump Sum Price”.
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Price Proposal. The component of the Proposal that includes pricing information,
specifically the Price Proposal Form and other submissions required by Section 102.
Price Proposal Form. The form included in the Appendices to be completed (including a
Lump Sum Price) and signed by the Proposer.
Process Control Test. Test performed at the source of supply of Material to determine
whether the Material meets the Specification prior to Delivery.
Profile Grade. The trace of a vertical plane intersecting the top of the wearing surface,
usually along the longitudinal centerline of the roadbed. Profile Grade means either elevation or
gradient of such trace according to the context.
Program. The specific working unit within the Department’s Bureau of Project
Development within which a particular Department project is developed, designed, and
administered. They are named Highway Program, Bridge Program, and Multimodal Program.
Program Manager. Individual responsible for any one of the three Programs.
Progress Meeting. See Subsection 104.4.4 - Progress Meetings.
Project. The bridge, highway, railroad, pier, airport, building, bike trail, pedestrian trail,
ferry vessel, or other infrastructure improvement being constructed, rehabilitated, or repaired,
including all professional services, labor, equipment, materials, tools, supplies, warranties, and
incidentals needed for a complete and functioning product.
Project Limits. Areas within the Right-of-Way or Construction Limit Lines indicated in
the Contract. If no Project Limits are indicated in the Contract, the Project Limits shall be the
area actually occupied by the bridge, highway, or other infrastructure before construction
extending to and including (A) the area outside the Shoulders and ditch lines and within any
landmarks or historic features such as fences, fence posts, tree rows, stone walls, corner stones,
or other monuments indicating the boundary line, or (B) in the absence of any landmarks or
historic features, sidewalks, shoulders, and ditch lines to the top of cuts or toe of fills. For a
related Maine statute, see 23 MRSA §653.
Project Manager. Unless otherwise stated, “Project Manager” means the person
designated by the Design-Builder as Project Manager (or an analogous title) in its Statement of
Qualifications, or a replacement approved by the Department.
Project Records. Records or data of any type on any media including those produced by
the Design-Builder or its consultants, Subcontractors, suppliers, or manufacturers that are related
to the Project. Project Records include, but are not limited to: Plans, Working Drawings,
Specifications, manufacturer’s recommendations, catalog cuts, daily time reports, records of
Force Account Work, schedules and scheduled updates or revisions, quality control Plans and
related documentation, inspectors' reports, traffic control Plans and log, safety program and
incident reports, soil erosion and water pollution control Plans and log, employment records,
payrolls, internal accounting records, equal opportunity and affirmative action records,
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preconstruction conference records, as-built records, Progress Meeting records, Partnering
records, correspondence, e-mails, and any other documents related to the Work.
Project Requirements. Specifications, provisions, and all other information related for a
specific project.
Proposal. The offer by a Proposer to perform the Work submitted in response to the RFP.
In order to be responsive, the Proposal must meet all requirements in the Instructions to
Proposers and must offer to perform the Work in accordance with the Contract, the Proposer’s
SOQ, and the Proposer’s Technical Proposal, for the price submitted in the Proposer’s Price
Proposal. The Proposal consists of two major components and related certifications, bonds, and
documentation, to be submitted separately but simultaneously: the Technical Proposal and the
Price Proposal.
Proposal Due Date. The calendar date and time specified in the Project Requirements on
which each Proposer must submit its Proposal to the Department.
Proposal Guaranty. The security designated in the RFP and furnished with a Price
Proposal to guaranty that the Proposer will enter into the Contract if its Proposal is accepted.
Proposal Letter. A required submission in which the Proposer certifies that it has
received and reviewed all posted materials, and that its Technical Proposal meets the
requirements set forth in the RFP.
Proposer. An individual, firm, corporation, limited liability company, partnership, joint
venture, sole proprietorship or other entity that was prequalified by the Department and that
intends to submit a Proposal for the Work. After execution of the Contract, the Proposer is
known as the “Design-Builder”. Proposer is also used synonymously with the term, “Bidder,” in
the Federal forms of Appendix A, and wherever necessary in this RFP.
Punch List. See Subsections 107.8.2 - Notice/Inspection/Punch List and 107.8.3 Notices/Final Inspections/Physical Work Completion.
Qualification (Personnel). The characteristics or abilities gained through training or
experience or both, as measured against established written and performance tests, that qualify
an individual to perform a required function.
Quality. Those features that the Department determines are most important to the
project. Quality criteria may include quality of design, constructability, long-term maintenance
costs, aesthetics, local impacts, traveler and other user costs, service life, time to construct, and
other factors that the Department considers to be in the best interest of the State.
Quality Assurance (QA). A program of planned policies, procedures, detailed
responsibilities and systematic actions including inspection, testing and audits of the QC
program necessary to provide adequate confidence that the QC, results, and the Project meet the
contract requirements.
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Quality Control (QC). The acts of examining, witnessing, inspecting, checking, and
testing of in-process or completed work (including design) and installation activities, to
determine conformity with specified requirements and Acceptance of construction. Unless
otherwise noted, these acts to be preformed by the Design-Builder.
Quality Control Plan (QCP). The program and documentation of that program, approved
by the Department, which specifies the actions, inspection, sampling, and testing necessary to
keep production and placement operations within Specifications, including provisions to quickly
determine when an operations becomes out of control and those actions that the Design-Builder
will take to restore compliance.
Received or Receipt. When considering documents, unless the context indicates
otherwise, receipt by regular US mail, overnight courier, service in hand, or by fax or electronic
transmission with confirmation of receipt originating from the recipient (which may be a
telephone confirmation). If Delivered by regular US mail, notices that are properly addressed
will be deemed Received three Days after mailing, unless the recipient admits earlier Receipt, in
which case Receipt will be the date admitted.
Reference Documents. Supplementary information provided with the RFP, or by
reference therein, intended to assist Proposers with the development of Proposals.
Reference Stake. A stake set beyond the proposed grading areas for use as control for the
new construction.
Related Entities. (1) any entity which directly or indirectly through one or more
intermediaries controls, or is controlled by, or is under common control with, the Proposer or any
Major Participant; and (2) any entity for which 10% or more of the equity interest in such Person
is held directly or indirectly, beneficially or of record by the Proposer, any Major Participant or
any Affiliate of the Proposer under clause (1) of this definition. For purposes of this definition
the term “control” means the possession, directly or indirectly, of the power to cause the
direction of the management of an entity, whether through voting securities, by contract, family
relationship or otherwise.
Released for Construction Documents. Those documents certified to have met all
requirements for design quality management and construction and have been stamped and sealed
“Released for Construction” by the Engineer.
Request for Proposal (RFP). The document issued by the Department in a best-value
procurement process asking for proposals, such as when soliciting for an anticipated DesignBuild Contract, and all other documents issued by the Department and identified as part of the
RFP. See Proposal and Best-Value Procurement.
Request for Qualifications (RFQ). Document issued by the Department as a solicitation
for the qualifications of interested Design-Build teams. Based solely upon the responses it
receives to the RFQ, the Department will prequalify a select number of Design-Build teams to
submit a Proposal for the referenced Project. Only Design-Build teams prequalified by the
Department during the prequalification process are eligible to submit a Proposal, as defined
herein.
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Resident. The Department’s on-site representative
Resident Work Order. See Contract Modification
RFP Plans. The plans provided by the Department as listed in RFP Appendices.
Right-of-Way. A general term denoting land, property, or interest therein, usually in the
form of a strip, acquired for or devoted to the Project or other purposes.
Road. A general term denoting a public way for purposes of vehicular travel, including
the entire area within the Right-of-Way.
Roadbed. The graded portion of a Highway within top and side slopes, prepared as a
foundation for the Pavement Structure and Shoulders.
Roadside. A general term denoting the area adjoining the outer edge of the Roadway.
Extensive areas between the Roadways of a divided Highway may also be considered Roadside.
Roadside Development. Those items necessary to complete the Highway that provide for
the preservation of landscape Materials and features; the rehabilitation and protection against
erosion of all areas disturbed by construction through seeding, sodding, mulching, and the
placing of other ground covers; and such suitable planting and other improvements as may
increase the effectiveness and enhance the appearance of the Highway.
Roadway. The portion of a Highway, including Shoulders, for vehicular use. A divided
Highway has two or more Roadways.
Schedule of Work. A written work schedule submitted and maintained by the DesignBuilder by which the Design-Builder plans and prosecutes the Work. The Schedule of Work
contains dates of commencement and completion of various items of Work within the Contract
Time and all authorized extensions. For a related provision, see Subsection 107.4.2 - Schedule
of Work Required.
Scoring Administrator. Appointed by the Department to facilitate and conduct the
scoring of Technical Proposals as defined herein.
Shoulder. The portion of the Road or Roadway that is contiguous with the traveled way
and that is provided for accommodation of stopped vehicles, emergency use, and lateral support
of base and surface courses.
Sidewalk. A way constructed primarily for the use of pedestrians.
Site. A general term denoting land or area, usually within the Right-of-Way, on which
Work is conducted with the approval of the Department.
Skew or Skew Angle. The acute angle formed by the intersection of the line normal to
the centerline of the Roadway or the working line of the Superstructure with a line parallel to the
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face of the Substructure or in the case of structural plate units and Culverts, with the centerline of
the structural plate units and Culverts.
Special Provision. Revisions to the Standard and/or Supplemental Specifications
applicable to an individual Contract.
Specifications.
A written or electronic textual compilation of provisions and
requirements for the performance of the Work, including incorporations by reference.
Standard Details. Detailed Drawings published and approved by the Department for
general application and repetitive use.
Standard Specifications. The Standard Contract Specifications for Construction
published and adopted by the Department pursuant to 23 MRSA §4243 for general application
and repetitive use on Projects.
State. The State of Maine acting through its authorized agencies and representatives.
Statement of Qualifications (SOQ). Document submitted by an interested Design-Build
team in response to a Request For Qualifications (RFQ) issued by the Department. The
Department will prequalify, based solely upon the information contained in each submitted SOQ,
a select number of Design-Build teams to submit a Technical Proposal.
Statistical-based Acceptance. Acceptance of the Design-Builder's QC test results through
statistical comparison with Verification test results.
Stipend. A fee that the Department will pay unsuccessful Proposers that submit
responsive Proposals and that are otherwise in compliance with the requirements of the RFP.
Street. A general term denoting a public way for purposes of vehicular travel, including
the entire area within the Right-of-Way.
Structures. Bridges, Culverts, catch basins, drop inlets, retaining walls, cribbing,
manholes, endwalls, buildings, sewers, services pipes, underdrains, foundation drains, and other
manufactured features.
Strut. Any structure not defined as a Culvert or Bridge that provides a Drainage opening
under the Roadway or approaches to the Roadway, that is over 5 feet but less than 20 feet in
nominal diameter.
Subcontractor. An individual, firm, corporation, limited liability company, partnership,
joint venture, sole proprietorship, or any other entity to whom the Design-Builder subcontracts a
portion of the Work, and any other entity with whom any Subcontractor has further
subcontracted any part of the Work, at all tiers. A subcontracting arrangement shall be
considered to exist when a person or firm assumes obligation for performing part of the Work
using its own Equipment and Workers, procuring its own Materials and supplies, and furnishing
its own supervision with only general overall supervision being exercised by the prime
contracting entity of the Design-Builder or higher tier Subcontractors. Unless the context
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indicates otherwise, Subcontractors include suppliers, vendors, fabricators, and any other entities
with which the Design-Builder (or a Subcontractor) contracts to perform any portion of the
Work.
Subgrade. The top surface of a Roadbed upon which the Pavement Structure, Shoulders,
and curbs are constructed.
Subgrade Treatment. Modification of Roadbed Material by stabilization.
Substantial Completion. The point at which the project is complete such that it can be
safely and effectively used by the public without further delays, disruption, or other
impediments. For conventional bridge and highway work, the point at which all bridge deck,
parapet, pavement structure, shoulder, permanent signing and markings, traffic barrier, and
safety appurtenance work is complete.
Substantially Conform or Substantial Conformity. Substantially Conform or Substantial
Conformity means that the Work at issue, though not in strict accordance with the Plans,
Specifications, or other Contract requirements, Conforms sufficiently to the applicable standard
such that it may be acceptable to the Department (possibly with a credit to the Department) and
not require removal, as determined by the Department. For a related definition, see Conformity.
Substructure. All of that part of the Structure below the bearings of simple and
continuous spans, Skewbacks of arches, and tops of footings of rigid frames, together with the
backwalls, parapets, and wingwalls of abutments.
Superintendent. The Design-Builder's authorized on-site representative who is in charge
of and responsible for the Work.
Superstructure. All that part of the Structure above the bearings of simple and continuous
spans, Skewbacks of arches and top of footings of rigid frames, excluding backwalls, wingwalls,
and wing protection railing.
Supplemental Liquidated Damages. Liquidated Damages for additional costs resulting
from Design-Builder's failure to complete a specific Work item, phase, or milestone within the
time specified in the Contract for that item. Supplemental Liquidated Damages are in addition to
and separate and distinct from Liquidated Damages.
Supplemental Specification.
Specifications.

Approved additions or modifications to the Standard

Supplemental Standard Details. Approved additions or modifications to the Standard
Details.
Surety. Each entity meeting the requirements set forth in Section 110.2 – Bonding of the
Design-Builder General Conditions, that issues a Contract Bond or Proposal Bond.
Technical Proposal. The part of a Proposal detailing, among other things, schedule,
management, organization, design, and construction of the project.
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Traveled Way. The portion of the Roadway that is intended for the movement of
vehicles, exclusive of Shoulders and auxiliary Lanes.
Unacceptable Work. All Work that does not Substantially Conform to the Contract as
determined by the Department.
Uncontrollable Events. Events or acts that were unforeseeable at the time of Proposal
submission and that were beyond the Design-Builder's control in that the risk of the event or act
could not have been prevented or managed by the Design-Builder with proper planning and
coordination, with respect to Subcontractor management, insurance, bonding, maintenance,
erosion control, traffic control, security precautions, Workers or Equipment. Uncontrollable
Events are of two types: (A) severe weather events that meet the requirements of the first
sentence of this definition and/or (B) non-weather events that meet the requirements of the first
sentence of this definition which might include acts by foreign enemy, quarantine restrictions,
strikes not involving the Design-Builder, action or inaction by governmental authorities, acts of
terrorism, and freight embargoes. Uncontrollable Events specifically do not include: fires
(unless caused by a weather event described in this definition above); acts by other third parties
including vandals and members of the traveling public; non-performance of Subcontractors
(except in cases of unforeseeable, permanent, and complete cessation of all operations by the
Subcontractor for reasons unrelated to the Design-Builder); and/or difficult, but foreseeable
weather for the location and time of the Work including but not limited to cold, snow, and ice in
the winter, flooding caused by snow melt and rain in the spring, and thunderstorms in the
summer. For a related provision, see Section 104.2.2 Damage to Project Caused by
Uncontrollable Events.
Uninspected Work. Work that was performed without inspection by the Department.
Unit Price. The price for one unit of work used by the Design-Builder in the calculation
of its Lump Sum Price.
Utility Companies. All persons or entities set forth in 35-A MRSA §2501(2).
Utility Facilities. All Structures, facilities, Equipment, and all appurtenances thereto used
by Utility Companies including, but not limited to, poles, wires, support poles, guys, anchors,
water pipelines, sewer pipelines, gas pipelines, all other pipelines, fire alarms, service
connections, meter boxes, valve boxes, light standards, cableways, Conduits, signals, and
manholes.
Value Engineering Proposal. See Section 109.4 - Value Engineering.
Wetlands. Areas inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.
Winter Suspensions. See Subsection 107.5.1 - Winter Suspensions.
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Witness Point. A point in production where the Department will be afforded the
opportunity to inspect the work. Work may proceed beyond a witness point with or without
action by the Department provided proper notification has been given.
Work. The furnishing of all labor, materials, equipment, supplies, services, personnel,
and other incidentals necessary for the Completion of the Project in conformity with the
Contract.
Work Order. See Contract Modification.
Working Day. A calendar day, exclusive of Saturdays, Sundays, holidays and the period
from November 15th to May 15th inclusive, on which weather and other conditions not under the
control of the Design-Builder will permit construction operation to proceed for 70 percent of the
hours of the usual working day with normal working force.
Saturday shall be considered one half of a working day if the Design-Builder works 2 or
more hours during the forenoon. If the Design-Builder works after 12 o'clock noon, it shall be
considered as one working day. If after approval, work is performed on a Sunday or Holiday, the
day shall be considered a working day. Work necessary either for the safety of the traveling
public or maintenance, performed on Sundays or Holidays, which is neither caused by nor
resulting from any fault of the Design-Builder will not be considered a working day.
Working Drawings. Plans, sketches, or drawings provided by the Design-Builder, or its
Subcontractors, vendors, or fabricators for the purpose of supplementing the Plans and being
necessary to demonstrate that the Work will comply with the Contract and meet the intent of the
Contract. Working Drawings shall be of sufficient detail to meet the purpose set forth in the
preceding sentence. Examples include shop drawings, erection plans, falsework plans,
cofferdam plans, and bending diagrams for reinforcing steel.
101.3 General Rules of Interpretation.
101.3.1 Meaning of “Approved,” Etc. Unless the Contract clearly indicates otherwise,
whenever anything is to be done or is not to be done unless “approved”, “accepted”,
“authorized”, “ordered”, “required”, “determined”, “directed”, “specified”, “designated”,
“established”, “suitable”, “satisfactory”, “sufficient”, “unacceptable”, or a similar word or
phrase, the word or phrase shall be interpreted as if it were followed by the words "by the
Department" or "to the Department" as applicable.
101.3.2 Referenced Publications. The Design-Builder is responsible for obtaining all
manuals, specifications, reference guides, or other publications referenced or indicated by the
Contract and performing the Work in Conformity with the same. Unless a specific date or
version is specified, the Design-Builder shall use the most recent version of such publication that
existed at the time the Proposal was submitted.
101.3.3 Cross References. Cross-references are sometimes provided in the Contract.
(Example: “For a related provision, see Section __”). These cross references are provided for
convenience only and are not a comprehensive listing of related Sections. The lack of a cross
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reference or an incorrect reference shall not be interpreted as indicating that there are no related
provisions and does not relieve the parties of the obligation to read the Contract as a whole.
101.3.4 Headings and Tables of Contents. All headings, titles, and tables of contents are
for convenience only. They do not control interpretation and do not relieve the parties of the
obligation to read the Proposal Documents or Contract as a whole. For example, requirements
shown under the heading “Design Requirements” that impact construction shall have all the
force and effect as if shown under the heading “Construction Requirements” and visa-versa.
101.3.5 Calculated Dimensions Control. In the case of discrepancy between calculated
dimensions and scaled dimensions, calculated dimensions shall control.
101.3.6 Priority of Conflicting Contract Documents. If the Design-Builder believes that
an ambiguity, error, omission, conflict, or discrepancy (“ambiguity, etc.”) related to the Contract
Documents may significantly affect the cost, quality, Conformity, or timeliness of the Work, the
Design-Builder must comply with Subsection 104.3.3 - Duty to Notify Department If
Ambiguities Discovered. In the case of ambiguity, etc., the Proposer and Department will
resolve the ambiguity according to the following components of the Contract Documents, which
shall control in the following descending order of priority:
A.

Contract Modifications;

B.

Agreement;

C.

Design Documents, with specifications contained therein having precedence over
plans and excluding any deviations from the requirements of the other Contract
Documents contained therein which have not been approved in writing by the
Department;

D.

Proposal, to the extent that it meets or exceeds the requirements of the other
Contract Documents; and

E.

Special Provisions

F.

Standard Specifications.

101.3.7 Overall Intent of Contract Documents. The intent of the Contract Documents is
to provide for the design, construction, and completion of the Work described in the Contract in
conformity with the Contract. The Design-Builder shall furnish all design services, labor,
materials, equipment, tools, transportation services, supplies and all incidentals required to
complete the Work in accordance with the Contract.
101.3.8 Interrelationships Between SOQ, RFP, Proposal, and Contract. The SOQ is the
document submitted by potential Proposers for the purpose of allowing the Department to
determine that the Design-Builder, the Designer, and all other Major Participants are sufficiently
qualified and experienced to satisfactorily complete the Work. By executing the Contract, the
Design-Builder covenants that all representations in the SOQ are true and accurate to the best of
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its knowledge and belief and that it will perform the Work in conformity with the SOQ. The
SOQ is a Contract Document.
The RFP is the document consisting of the Agreement, Design-Build General Conditions,
Project Requirements, and related Appendices that is distributed to prequalified Proposers for the
purposes of transmitting project information to the Proposers, setting forth procedures to be used
during the Proposal preparation period, specifying Proposal submittals, establishing the Proposal
evaluation process, and specifying procedures and pre-award submittal requirements for award
and execution of the Contract.
The Proposal is the submittal by the Design-Builder (then designated a “Proposer”) in
response to the RFP. The Proposal represents the offer by the Design-Builder to perform the
Work in accordance with the Contract, its SOQ, and the component of its Proposal known as the
Technical Proposal; and for the price submitted in the component of its Proposal known as the
Price Proposal. The Proposal is a Contract Document to the extent that it meets or exceeds the
requirements of the other Contract Documents. In other words, if the Proposal includes
statements that can reasonably be interpreted as offers to provide higher quality items than
otherwise required by the Contract or to perform services in addition to those otherwise required,
or otherwise contain terms which are more advantageous to the Department than the
requirements of the other Contract Documents, the Department obligations hereunder shall
include compliance with all such statements, offers and terms. This offer is accepted by the
Department upon award of the Contract.
The Contract is the written agreement setting forth the respective rights and obligations
of the Department and the Design-Builder from execution of the Contract until the performance
of all warranty obligations set forth in the Contract.
101.3.9 Covenants of Good Faith and Fair Dealing. See Section 104 – General Rights
and Responsibilities.
101.3.10 Figures Written in Words Control. In the event of a conflict between figures,
including prices written out in words and figures given in numerical form, the written words
shall control.
101.3.11 Severability. The invalidity or unenforceability of any particular provision or
part thereof of this agreement shall not affect the remainder of said provision or any other
provisions, and this agreement shall be construed in all respects as if such invalid or
unenforceable provision or part thereof had been omitted.
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SECTION 102 - PROPOSAL SUBMISSION AND CONTENT REQUIREMENTS
Scope of Section. This Section includes requirements related to eligibility to submit a Proposal,
and Proposal pre-submittal and submittal requirements.
The procurement process for the Project is authorized by Title 23, MRSA §753-A. The
Department will Award the Contract (if at all) to the responsive and responsible Proposer
offering a Proposal meeting the requirements of the RFP which is determined by the Department
to provide the best value to the Department in accordance with the two-step Best-Value
Procurement Process described herein. The Department will accept Proposals only from
Proposers who have been advised by the Department in writing that they have been prequalified
to submit proposals.
102.1 Eligibility to Submit a Proposal.
102.1.1 Basic Requirements. To be eligible to submit a Proposal, prospective Proposers
must (A) comply with the prequalification procedure adopted by the Department, (B) be
prequalified prior to submitting a Proposal, (C) not have been debarred or suspended from
contracting with the State of Maine, and (D) not be in default with respect to any outstanding
contract with the Department, unless the Department grants written permission to submit a
Proposal despite such default.
102.1.2 Suspension From Proposing. The Department may suspend the right of a
Proposer to submit Proposals on construction projects being developed by the Department’s
Bureau of Project Development for up to two years pursuant to Department’s “Rules Regarding
Suspension From Bidding”.
102.1.3 Debarment.
The Department may debar a Proposer from Proposing,
subcontracting, or being employed in any capacity regarding any Project administered by the
Department pursuant to “Rules Regarding Debarment of Contractors,” Maine Department of
Transportation Register 17-229, Chapter 102 (October 2, 1985).
102.1.4 Conflict of Interest. A person or entity entering into this Contract may not have
any financial or other interest, other than the performance of the Contract, in the project or in its
outcome. This prohibition includes, without limitation, (a) any agreement with, or other interest
involving, third parties who have an interest in the outcome of the project that is the subject of
the Contract; (b) any agreement providing incentives or guarantees of future work on the project
or related matters; and (c) any interest in real property acquired for the project unless such real
property interest is openly disclosed to the Department before the person or entity entered into
the Contract.
a. This section prohibits all conflicts of interest both at the time the contracting party enters
into a Contract and during the life of the Contract.
b. This section prohibits situations involving an actual conflict of interest and those creating
an appearance of a conflict of interest. The Department may waive this prohibition or
impose curative modifications on the scope of any Contract between the person or entity
and MaineDOT to eliminate the conflict or the appearance of a conflict.
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c. A Design-Builder involved in the preparation of information that shall be used or
considered in evaluations under the National Environmental Policy Act shall, by virtue of
signing the Contract, attest that Design-Builder (a) has no financial or other interest in, or
commitment for, any future contract related to the design or construction of the project or
any of its alternatives, (b) has no financial or other interest in said project or its
alternatives, or any part thereof, and (c) has no other interest which, under applicable law,
would prohibit the selection of said Design-Builder to prepare an Environmental
Assessment, Environmental Impact Statement, or other environmental documents for the
project.
d. All determinations made under this section shall be left at the sole discretion of the
Department.
102.1.5 Notice to Contractors/Consultants. A Notice to Contractors/Consultants will
provide an RFQ and be advertised in printed or electronic media pursuant to Maine law. Such
notice will contain a brief and general description of the nature and location of the Work and
information about how to Submit a SOQ and meet any prequalification requirements.
102.2 Pre-Submittal Requirements for an RFP.
102.2.1 Designation of Proposer Representative. Each Proposer shall provide the
Department with the name and address of a representative or key contact person to receive
documents, notices, and Amendments hereunder. Each Proposer shall notify Department of any
changes to the representative or address for any notices or Amendments to be sent to the
Proposer by the Department. Failure to so identify a representative in writing may result in the
Proposer failing to receive Amendments or other important communications from Department,
for which the Department will not be responsible.
102.2.2 Examinations of Documents, Site and Other Information.
102.2.2.1 Responsibilities of Proposers.

Before submitting a Proposal, the

Proposer shall:
A.

obtain and examine all documents included in the RFP. The RFP will be issued to
Proposers in electronic format and hard copy at no cost. In the event of any
conflict between the electronic and hard copy versions of the RFP, the hard copy
version shall control. Proposers may request additional copies of the RFP by
contacting the Contract Representative designated in the Project Requirements.
Proposer shall be required to pay the cost of any additional copies requested.

B.

examine all information provided or referenced in the RFP.

C.

examine the Site(s) of Work and make other examinations and investigations that
are needed to make the Proposer fully aware of the conditions that would be
encountered in performing the Work.

D.

communicate with the Department as provided in Subsection 102.2.3 –
Communication Before Proposal Opening.
For a related provision, see
Subsection 102.3.2.3 - Effects of Signing and Submission of Proposals.
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be solely responsible for investigating any and all conditions that may in any way
affect the amount or nature of its Proposal or the performance of the Work if
Proposer enters into the Contract with the Department. The Technical Proposal
Submission Form (Form A) includes an acknowledgment that Proposer has
received and reviewed all materials posted thereon. Failure of the Proposer to so
examine and inform itself shall be at the Proposer’s sole risk, and no relief for
error or omission will be provided by the Department.

102.2.3 Communication Before Proposal Opening.
102.2.3.1 Questions From Proposers. Proposers shall direct questions, including
requests for explanations or interpretation, in writing to the Contract Representative designated
in the Project Requirements. Any such request regarding the RFP or the Project must be
submitted in writing to the Contract Representative no later than the deadline for questions set
forth in the Project Requirements, provided that requests in connection with an Amendment must
arrive no later than five (5) days after issuance of the Amendment. Each Proposer must make
itself available to the Department to discuss any matters it submits to the Department under this
Section. For a related provision, see Subsection 102.2.3.3 - RFP Amendments.
102.2.3.2 Proposer’s Duty To Notify Department If Ambiguities Discovered.
During the preparation of the Proposal, Proposers shall not take advantage of any ambiguity,
error, omission, conflict, or discrepancy (“ambiguity, etc.”) contained in the RFP, Reference
Documents, site conditions, or any other information that may significantly affect the cost,
quality, Conformity, or timeliness of the Work. If a Proposer discovers any such ambiguity, etc.,
it must notify the Contract Representative immediately in writing.
Requests for clarification or interpretation must specifically reference the section
and page number of the RFP at issue, unless such request is of general application. Requests will
be faxed to 207-624-3431, using the Request for Information transmittal sheet included in
Appendix A. Requests shall be clearly marked with the Contract Representative and
Identification Number in the Subject field of the fax, with Attention to the Project Manager
referenced in the Project Documents. Phone requests will not be accepted. Responses to written
questions received will be provided to all Proposers. A final set of questions and answers will be
compiled and distributed prior to the Proposal Due Date. If Department determines, in its sole
discretion, that such interpretation or clarification requires a change in the RFP Documents, the
Department will prepare and issue an Amendment.
Inquiries shall not go to any Department staff other than the Contract
Representative, or to any Department consultant. The Department has no duty to respond to any
such inquiries, and the Department will not be responsible for any responses from any other
source than the Contract Representative. Furthermore, the Department will not be bound by, and
Proposer shall not rely on, any oral communication or representation regarding the RFP
Documents, or any written communication except to the extent that it is an Amendment to this
RFP and is not superseded by a later Amendment to this RFP.
102.2.3.3 RFP Amendments. The Department reserves the right to revise the RFP
Documents. Such revisions, if any, shall be announced by Amendments. One set of each
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Amendment will be furnished, without additional charge, to each prequalified Proposer team. If
any Amendment includes changes significantly impacting this RFP, as determined in the
Department’s reasonable discretion, the Department may set a new Proposal Due Date. The
announcement of such new date, if any, shall be included in the Amendment. In any event, the
Proposal Due Date shall not occur within five (5) days after the issuance of the last Amendment.
Proposer must expressly acknowledge in its Technical Proposal Submission Form (Form A)
receipt of all Amendments and all materials and items posted on the Project’s website. Failure to
acknowledge receipt of all Amendments or materials and items posted on the Project’s website
may cause the Proposal to be deemed non-responsive to this RFP and be rejected without further
evaluation. The Department reserves the right to hold group or one-on-one meetings with each
Proposer to discuss any Amendments or response to requests for clarifications.
102.2.3.4 Changes in Proposer’s Organization. If a Proposer wishes to change its
organization and business structure from that described in the SOQ submitted by Proposer in
response to the Department’s RFQ, the Proposer shall obtain written approval of the change from
the Department prior to submitting its Proposal. This includes any changes in the form of
organization of Proposer, Major Participants (including additions, deletions and reorganization).
Any such request shall be addressed to the Contract Representative at the address set forth in the
Project Requirements, accompanied by the information specified for such entities or individuals
in the RFQ. The Department is under no obligation to approve such requests and may approve
or disapprove a portion of the request or the entire request at its sole discretion.
102.2.3.5 Ex Parte Communications. During the Request for Proposals process
and continuing until award of the Contract or cancellation of this RFP, no Proposer shall have
any ex parte communications regarding the RFP Documents with the Department's staff,
including any identified member of the RFP evaluation committee, except for communications
expressly permitted by the RFP Documents. The Department will have the right to disqualify
any Proposer engaging in such prohibited communications, and may withdraw its determination
of Proposer prequalification.
102.3 Proposal Submittal Requirements.
102.3.1 Submittal of Proposals.
102.3.1.1 Location and Time. Proposals must be received at the location and time
specified in the Project Requirements.
102.3.1.2 Separate Packages. The Proposal shall be submitted in separate sealed
packages as specified in the Project Requirements. Proposals received after the time due will be
rejected without consideration or evaluation.
102.3.2 Proposal Format and Content.
102.3.2.1 Format. The Technical Proposal shall contain concise written material
and drawings that enable a clear understanding and evaluation of both the capabilities of
Proposer and the characteristics and benefits of the Proposal. Legibility, clarity, and
completeness of the technical approach are essential. Proposers shall organize the Technical
Part 1 – General Requirements

1-27

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

Proposal so that the Department can easily separate and evaluate each criterion in the order
shown in the Project Requirements.
102.3.2.2 Content. To assist the Proposers in preparing Proposals, the required
contents of, as well as forms required for, the Proposal are listed in the Project Requirements.
102.3.2.3 Effects of Signing and Submission of Proposals. Each Proposal shall be
executed on behalf of the Proposer by its authorized representative(s). The signing of the
Technical Proposal Submission Form (Form A) and the delivery of a Proposal represents (a) an
offer by the Proposer to perform the Work for the Price submitted within the time(s) specified
and in accordance with all provisions of the Contract Documents and (b) the Proposer’s
agreement to all of the provisions of the RFP and Contract governing requirements and
procedures applicable through execution of the Agreement.
By so signing the above referenced Technical Proposal Submission Form and by
delivering the Proposal, the Proposer makes the following affirmative representations.
A.

The Proposer has reviewed all documents and undertaken all investigations that
could significantly impact the cost, timeliness, quality, or performance of the
Work. Specifically, the Proposer has (a) carefully examined the RFP and
Contract Documents and all documents referenced therein, (b) carefully examined
all available reports and data related to subsurface conditions, (c) become familiar
with all applicable Laws, (d) visited the Site and undertaken field and site
investigation, and (e) correlated the information obtained from the above
examinations and investigations.

B.

The Proposer has given the Department written notice of all errors, omissions, or
discrepancies in the RFP and/or Contract Documents.

C.

The Proposer has determined that the RFP and Contract are generally sufficient to
convey an understanding of all terms and conditions that could significantly
impact the cost, timeliness, quality, or performance of the Work.
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SECTION 103 - EVALUATION OF PROPOSALS, AND AWARD AND EXECUTION
OF CONTRACT
Scope of Section. This Section includes requirements related to the Evaluation of Proposals, the
Determination of Proposal responsiveness, and the Award and Execution of the Contract. The
Department intends to select the Proposer which offers the best value to the Department,
considering price and technical factors. The intent of the Department in this evaluation process
is to create a fair and uniform basis for the evaluation of the Proposals in accordance with the
State’s legislation under Title 23, MRSA §753-A governing this procurement.
103.1 Escrow of Proposal Documents.
103.1.1 Delivery of Price Proposals to Document Depository Facility. A Department
representative will deliver all Price Proposal envelopes unopened to a banking institution or
other document storage facility, to be placed in escrow.
103.1.2 Duration of Escrow. The Price Proposals will remain in escrow until completion
of the scoring process for the Technical Proposals as described in Subsection 103.2.2 – Technical
Proposal Evaluation. Proposers shall not be allowed access to the Price Proposals under any
circumstances.
103.1.3 Release of Price Proposals from Escrow. Upon completion of the scoring of all
Technical Proposals, the escrow agent shall be authorized to release all Price Proposals upon
delivery to the escrow agent of a sworn statement from the Scoring Administrator stating that
said scoring is complete. Price Proposals will be opened as described in Section 103.3 – Price
Proposal Opening.
103.1.4 Cost and Escrow Instruction. The cost of the escrow document storage facility
will be borne by the Department. The Department will provide escrow instructions to the
document facility consistent with this Section 103.1 – Escrow of Proposal Documents.
103.1.5 Escrowed Proposal Documents (EPDs) for the Apparent Successful Proposer.
The Apparent Successful Proposer shall, within ten (10) days of receiving the letter of Intent to
Award, assemble and deliver documentation (the "EPDs") containing information regarding the
Proposer's assumptions made in determining the scope of work and calculating the Price
Proposal and meeting all requirements of Section 103.3 – Price Proposal Opening. The Proposer
shall submit its EPDs in hard copy and whenever possible shall also provide electronic copies.
The EPDs shall include detailed information as required by the General Requirements, including
information from all Subcontractors identified in the Proposal and any other potential
subcontractors who provided data upon which the Proposal is based.
103.1.6 The Department's Acknowledgment. The Department acknowledges that
Proposer considers that the EPDs constitute trade secrets or proprietary information. This
acknowledgment is based upon Department’s understanding that the information contained in the
EPDs is not known outside each Proposer’s business, is known only to a limited extent and by a
limited number of employees of Proposer, is safeguarded while in Proposer’s possession, and
may be valuable to Proposer’s construction strategies, assumptions and intended means, methods
and techniques of design and construction. Except as set forth in the Contract or as required by
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applicable Law, the Department acknowledges that the EPDs will remain in the possession of the
Escrow Agent at all times and will at no time be received by, or become the property of, the
Department.
103.2 Evaluation of Technical Proposals. Technical Proposals will be evaluated by the
Department’s Proposal Review and Scoring Committee. Proposal Review and Scoring
Committee members will be appointed by the Chief Engineer. This Committee will consist of
technical and non-technical persons from within the Department. The Department reserves the
right to make Committee member substitutions at its discretion. Proposals will be evaluated
using a two-step process. First, the committee will examine Proposals in accordance with
Subsection 103.2.1 – Responsiveness Evaluation and make a determination as to whether each
Technical Proposal is responsive. Second, responsive Proposals will be scored as specified in
Subsection 103.2.2 – Technical Proposal Evaluation.
103.2.1 Responsiveness Evaluation. The Proposal Review and Scoring Committee will
determine whether Technical Proposals are responsive and communicate said determination to
the Contract Representative.
Within ten (10) days of the date of submittal of Proposals, the Contract Representative
will send by certified mail, return receipt requested, by overnight mail, by courier, or by fax with
confirmed receipt, a written "Notice of Technical Proposal Responsiveness" to all Proposers that
submitted Proposals. The Notice shall state, as applicable, that (a) as of the date of said Notice,
the Technical Proposal is responsive; (b) the Technical Proposal fails to comply with the
Technical Proposal Responsiveness Requirements set forth in the Project Requirements that must
be cured within five (5) days or (c) the Technical Proposal contains Non-curable Technical
Proposal Defects as provided in 103.2.1.1 (A – E) and is rejected as non responsive. Said Notice
may consist of more than one communication in order to allow Proposers more time to cure
defects. The Technical Proposal shall be considered finally submitted upon expiration of the
responsiveness evaluation.
Proposals considered responsive pursuant to this section may still be rejected as nonresponsive at a later date if the Proposer fails to satisfy such additional responsiveness
requirements as are specified elsewhere in this Section.
103.2.1.1 Non-curable Technical Proposal Defects. The Department will reject
Proposals as non-responsive if any one of the following occurs.
A.

The Technical Proposal is not properly delivered.

B.

The Department has substantial evidence of collusion by the Proposers.

C.

The Proposer adds any provision reserving the right to accept or reject an Award
or a Contract.

D.

Failure to provide completed and signed Form A.

E.

The Proposer fails to cure the curable Technical Proposal defects within five (5)
days of receiving the notice of Technical Proposal Responsiveness.
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103.2.1.2 Curable Technical Proposal Defects. Proposers must cure, to the
satisfaction of the Department, all Curable Technical Proposal Defects identified in the Notice of
Technical Proposal Responsiveness within five (5) days of the date of receipt of such Notice.
Failure to so cure all such Curable Technical Proposal Defects will result in forfeiture of
Proposer's Proposal Guaranty and forfeiture of any claim to the Stipend. Curable Proposal
Defects include, but are not limited to, the following.
A.

Failure to provide all the requested forms, excluding Form A, Form D, and
Form E;

B.

Failure to consider all of the Technical Proposal Responsive Requirements as
outlined in the Project Requirements;

C.

The Proposer fails to indicate the Proposer’s choice where the Proposal
Documents clearly require a choice.

103.2.2 Technical Proposal Evaluation. Each responsive Technical Proposal will be
interpreted and evaluated based on the level of commitment provided by the Proposer. Tentative
commitments will be given no consideration. For example, phrases such as “we may” or “we are
considering” will be given no consideration in the evaluation process since they do not indicate a
firm commitment.
103.2.2.1 Scoring Administrator. The Department's Chief Engineer will appoint a
Scoring Administrator (and an Assistant Administrator) to facilitate the technical proposal
scoring described in Subsection 103.2.2.2. The Scoring Administrator will not score any Item.
The Administrator shall conduct the scoring procedure as specified in Subsection 103.2.2.3 –
Scoresheets. At the end of the scoring procedure, the Administrator will supply the Final Score
for each Technical Proposal at the public opening of Price Proposals and Scores.
103.2.2.2 Technical Proposal Scoring. Each Item will be scored by four to eight
Committee members who are knowledgeable in that particular area. The Department reserves
the right to change scoring assignments to better match the Items with Committee expertise. The
Items to be scored and allocation of total points by Item is contained in the Project
Requirements.
103.2.2.3 Scoresheets. The Scoresheets identify the technical criteria items,
factors that will be considered in the scoring of each item attached as Exhibit A, raw score
definitions, and maximum points allocated to that item. This information serves two purposes:
it provides Proposers with guidance regarding what is important to the Department and other
stakeholders, and it will provide guidance to scorers during the Scoring Procedure. The factors
listed are not necessarily in priority order and no inference of relative importance is intended.
The Raw Score Definitions for Items are as follows:
A.

90%. The Technical Proposal provides minimally acceptable information
regarding the Item, and the Technical Proposal is acceptable relative to the Item.
This score indicates an "average" level of effort and features for a project of this
scope and magnitude.
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100%. The Technical Proposal provides all pertinent information regarding the
Item in a manner that is easily understood, and the Technical Proposal is
exceptional relative to the Item. This score indicates that all practical means to
address the intent of the Item have been included in the Technical Proposal.

103.2.2.4 Scoring Procedure. The entire scoring procedure, including Committee
meetings and scoring materials, will be strictly confidential until after the public opening of Price
Proposals and Scores. The Scoring Administrator and Committee members will be required to
certify in writing that they have no conflicts of interest and that they will strictly adhere to the
Procedure herein described.
The Committee will meet first to receive an overview of the process, ground
rules, and Technical Proposal materials pertaining to their scoring assignments. All subsequent
meetings will be specific to a Scoring Item and will only be attended by the Administrator (or the
Assistant Administrator) and members assigned to score that Item. These meetings will serve as
a forum to discuss the strengths and weaknesses of each Technical Proposal relative to the Item,
but no discussion of scoring values will be allowed.
After thorough discussion, each Scorer will privately complete their draft
Scoresheet for that Item and turn it in to the Administrator. The Administrator will compile a
summary of initial scores and supporting comments, and provide a copy to each Scorer. The
summary will not identify which Scorer provided which scores and comments. The Scorers will
meet again to discuss the Item and initial scores/comments in an attempt to achieve a greater
degree of consensus. The Scorers will privately complete their final Scoresheet and turn it in to
the Administrator. A Scorer may or may not change their score from the first round. The
Administrator may conduct additional iterations of this process if more discussion appears
desirable.
This process will be utilized for each Item, after which the Administrator will
calculate the average score for each Item. The summation of average scores for each Item will
be the Technical Proposal's Final Score.
103.2.2.5 Notice of Score. The Final Scores will be known only to the Scoring
Administrator and/or the Assistant Administrator until the public opening of Price Proposals. A
Scoring Summary will be available at the public opening, and the Department will provide a
copy by mail or fax to Proposer upon request.
103.2.2.6 Review of Scores. After Price Proposal Opening, any of the Proposers
may review the Scoring Administrator's materials, including draft and final Scoresheets and
summaries of initial scores and comments.
103.2.2.7 Requests for Clarification, Oral Presentations and Discussions. The
Department may issue one or more requests for clarification to the individual Proposers. The
Department may also schedule oral presentations and/or discussion meetings with all Proposers
on a one-on-one basis for the purpose of enhancing Department's understanding of the Proposals
and obtaining clarifications of the terms contained in the proposals. The Department may at any
time request additional information or clarification from the Proposer or may request the
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Proposer to verify or certify certain aspects of its Proposal. The scope, length, and topics to be
addressed shall be prescribed by, and subject to the discretion of, the Department. At the
conclusion of this process, Proposers shall be required to submit written confirmation of any new
information and clarifications provided during an oral presentation. If required, oral
presentations shall be scheduled at a later date. Upon receipt of requested clarifications and
additional information as described above, if any, the Proposals will be re-evaluated to factor in
the clarifications and additional information.
103.3 Price Proposal Opening. Unless changed by Amendments, the Price Proposals will be
opened and the Lump Sum Prices will be read publicly by the Department at the location, time,
and date specified in the Project Requirements. Proposers, their authorized agents, and other
interested parties are invited to attend.
The public reading of the price and computation of overall Best-Value ratings at the opening
does not constitute a final determination by the Department of whether the Price Proposal is
responsive. The Department may refuse to read Price Proposals that are obviously nonresponsive.
103.3.1 Price Proposal Responsiveness.
103.3.1.1 Non-Curable Price Proposal Defects. The Department will reject Price
Proposals as non-responsive for any of the following reasons.
A.

The Proposer failed to properly deliver the Price Proposal;

B.

The Proposer failed to provide completed and signed Form D;

C.

The Proposer failed to submit a Proposal Guaranty conforming to the Proposal
Requirement;

D.

The Price Proposal contains any provision reserving the right to accept or reject
an Award or a Contract or otherwise contains any unauthorized, conditional, or
alternate bidding language; or

E.

The Proposer fails to comply with any other provision in the Project
Requirements that the RFP expressly indicates will cause Price Proposal rejection.

103.3.1.2 Curable Price Proposal Defects. The Proposer must cure, to the
satisfaction of the Department, all Curable Price Proposal Defects within twenty-four (24) hours
of the commencement of the Price Proposal Opening. Failure to cure all Curable Price Proposal
Defects within said 24 hour time period will result in forfeiture of Proposer’s Proposal Guaranty
and any claim to the Stipend. Curable defects include the failure to submit prices or signatures in
ink or other non-erasable substance;
103.3.2 Computation of Best-Value Rating. At the Price Proposal Opening, the
Department will publicly announce the score of each Proposer’s Technical Proposal. The
Department will publicly divide each Proposer’s Price by the corresponding score of each
Proposer. The result shall be the overall Best-Value rating for each Proposal.
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The formula for calculating the overall Best-Value rating is:

BV =

P
TS

Where:
BV = Overall Best-Value
P=

Lump Sum Contract Price

TS =

Technical Score

103.3.3 Determination of Apparent Successful Proposer. The Proposal with the lowest
overall Best-Value rating will be the Apparent Successful Proposal and its Proposer the Apparent
Successful Proposer, contingent on the Department’s determination that the Price Proposal meets
the conditions for Award.
103.3.3.1 Best and Final Offer. In the event Price Proposals exceed the
Department’s conditions for Award, or if the Department feels it is necessary for any reason, the
Department may redistribute the RFP, with or without amendments, and request a Best and Final
Offer from all of the Proposers. Request for a Best and Final Offer from the Proposers will be
made by the Department within ten (10) days of the opening of the Price Proposals. After receipt
of the redistributed RFP, each Proposer has the option of changing its Price Proposal and/or
Technical Proposal details. If the Proposer changes any component of the Technical Proposal,
the Proposal Review and Scoring Committee will review those amended components of the
Technical Proposal and reevaluate the responsiveness and scores accordingly. The Proposers
shall highlight any changes to bring them to the Department’s attention. The Proposers will
submit both a revised Price Proposal and a revised Technical Proposal (if applicable) at the time,
place, and date specified in the redistributed RFP. This will constitute the Proposers’ Best and
Final Offers. A revised Best-Value Rating will be calculated, if appropriate, based on the revised
Price Proposal and Technical Score. Award of the Contract may be made to the Proposer with
the lowest Best-Value Rating on this Best and Final Offer for the Project.
103.4 Award of Contract. Within twenty (20) days of the opening of the Price Proposals, the
Department will mail or fax (with confirmation of receipt) a Letter of Intent to Award the
Contract to the Apparent Successful Proposer and letters indicating such intent to all other
Proposers. Two (2) originals of the Agreement shall be included with said Letter. Said Letter
shall also indicate that the Department will award the Contract to Apparent Successful Proposer
if said Proposer fulfills the conditions stated in the letter.
As a condition to award, the successful Proposer shall deliver the following required documents
to the Department concurrently with the executed copies of the Contract:
A.

Evidence of authorization to execute the Contract, in the form of a certified
resolution of the governing body of the Proposer expressly stating such body’s
authorization to execute the Contract and, if the Proposer is a partnership, joint
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venture, unincorporated association or limited liability company, of the governing
bodies of the entity’s partners or members;
B.

The insurance policies, endorsements and/or certificates required under Section
110 – Indemnification, Bonding, and Insurance;

C.

A Performance Bond in the form attached as Form F issued by the surety listed in
the Proposal, or an equivalent surety meeting the requirements stated in Section
110.2 – Bonding of the Design-Build General Conditions;

D.

A Payment Bond in the form attached as Form G issued by the surety listed in the
Proposal, or an equivalent surety meeting the requirements stated in Section 110.2
– Bonding;

E.

Evidence of Availability of a Warranty Bond;

F.

A written opinion from counsel for the Design-Builder, which counsel shall be
approved by the Department (which may be in-house or outside counsel, provided
that the enforceability opinion shall be provided by an attorney licensed in the
State of Maine), in substantially the form attached as Form H; and

G.

A written appointment of a resident agent for service of process, if required by
Subsection 103.4.4 – Non-Resident Proposer Requirements.

103.4.1 Apparent Successful Proposer’s Obligations. Within ten (10) days of receipt of
the Letter of Intent to Award, the Apparent Successful Proposer must comply with all the
provisions of this section.
103.4.1.1 Fulfillment of Award Conditions. The Apparent Successful Proposer
must fulfill all conditions set forth in the Letter of Intent to Award. Unless otherwise stated in
said Letter, all items shall be delivered to the Contract Representative.
103.4.1.2 Execution of the Contract. The Apparent Successful Proposer must
properly sign both originals of the Agreement and properly deliver them to the Contract
Representative.
103.4.1.3 Extension of Time to Fulfill Conditions and Execute Contract. The
Apparent Successful Proposer may request in writing and the Department may provide for an
extension of time for fulfillment of award conditions and execution of the Contract by the
Apparent Successful Proposer for good cause shown, provided said extension is in the best
interest of the Department.
103.4.1.4 Failure to Fulfill Conditions or Execute Contract. Unless extended
pursuant to Subsection 103.4.1.3 – Extension of Time to Fulfill Conditions and Execute
Contract, above, failure of the Apparent Successful Proposer to fulfill all conditions set forth in
the Letter of Intent to Award or to execute the Contract will result in cancellation of the
conditional award to the Apparent Successful Proposer and the forfeiture of the Proposal
Guaranty and any claim to a Stipend or other compensation.
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The Department may then take any action that is in the best interest of the State as
determined by the Department including awarding the Contract to the Proposer with the next
lowest overall Best-Value rating or rejecting all Proposals and readvertising the Work. Any
Proposer failing to fulfill the award conditions or execute the Contract shall be prohibited from
submitting a new proposal for the same work in the event that work is readvertised.
103.4.2 Final Determination of Proposal Responsiveness/Award of Contract. Within ten
(10) days of receipt of all the items identified in the Letter of Intent to Award and the executed
original Agreements, the Department will make a final determination of whether the Proposal of
the Apparent Successful Proposer is responsive and, if responsive, award the Contract to the
Apparent Successful Proposer. Award may be made after said ten (10) day period provided in
this section if the Apparent Successful Proposer agrees to accept such award. The Apparent
Successful Proposer will be notified of award in writing. Until award of the Contract, the
Department reserves the right to reject any or all Proposals, to waive technicalities, or to
advertise for new proposals, if the best interest of the Department will be promoted.
103.4.3 Execution of Contract by the Department. The Department will execute the
Agreement within ten (10) days of the award of the Contract, but in no event prior to such
execution by the Apparent Successful Proposer. In the event the Department fails to execute the
Agreement within the required ten (10) days, the Apparent Successful Proposer shall have the
right to withdraw its Proposal without loss of the Proposal Guaranty.
After execution by the Commissioner, the two originals of the Contract shall be
distributed as follows: one to be kept by the Department, and one to be returned to the Proposer
upon execution by the Department. The Contract shall be effective upon execution of the
Agreement by the Department.
Promptly following award, the Department will deliver one set of execution copies of the
Contract to the selected Proposer.
103.4.4 Non-Resident Proposer Requirements. If the Apparent Successful Proposer is a
Non-Resident Proposer, the Apparent Successful Proposer shall file with the Department at the
time of the execution of the contract documents a written appointment of a resident attorney of
the State of Maine having a place of business within the State. The appointment shall: (1) set
forth the resident attorney’s place of residence, place of business, telephone number, and fax
number, (2) name said attorney to be the true and lawful attorney of the Non-Resident Proposer,
(3) include a provision that the Proposer agrees that any lawful process which is served on said
attorney shall be of the same legal force and validity as if served on the Proposer, and (4) the
appointment shall continue in force as long as any potential liability in any way related to the
Work remains outstanding, including during warranty period(s) or until the Department receives
written notice of a change of appointment conforming to this paragraph. The appointment shall
be filed in the office of the Secretary of State of Maine.
Service of such process shall be made by leaving a copy of the process in the hands or in
the office of the resident attorney. The Proposer hereby expressly agrees that such service shall
be effective upon the Proposer, as if service were made in accordance with Rule 4 of the Maine
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Rules of Civil Procedure, and further expressly waives any and all defenses regarding service of
process under Rule 12 of said Civil Rules or otherwise.
103.5 Provisions Regarding Unsuccessful Proposers.
103.5.1 Unsuccessful Proposer Status. Unless notified in writing by the Department to
the contrary, Proposers shall be Unsuccessful Proposers as of the earliest of the following dates:
(a) the date of receiving a Notice of Technical Proposal Responsiveness stating that said
Technical Proposal contained Non-Curable Technical Proposal Defects, (b) upon failure to cure
Curable Technical Proposal Defects by the expiration of the cure period provided for, or (c) if
not determined to be the Apparent Successful Proposer at the Price Proposal Opening, forty-eight
(48) hours after the commencement of the said Opening. Proposers shall be conclusively
presumed to have notice of its status as “unsuccessful” at the times specified in the preceding
sentence.
103.5.2 Payment of Stipend. Any Proposer submitting a responsive Proposal that is not
deemed overall Best-Value will be entitled to receive a stipend from Department within twenty
(20) days of the execution of the Contract or the rejection of Proposals, as applicable. If the
Department, at its discretion, decides not to award to the Apparent Successful Proposer, then the
Proposer is entitled to receive the stipend, except as stated under 103.4.1.4.
In consideration for Department’s agreement to make payment pursuant to the Stipend
Agreement, each Proposer accepting a stipend agrees that Department will be entitled to use all
work product (including patents, concepts, ideas, technology, techniques, methods, processes,
drawings, reports, plans and specifications) contained in its Proposal, without any further
compensation or consideration to the Proposer.
In accepting the stipend each Proposer acknowledges that Department will have the right
to inform the successful Proposer, after award, regarding the technical contents of all Proposals
for which stipends were accepted, and that the Contract or the Project may incorporate the
above-described work product or concepts based thereon, even though the due date for the
payment will occur after the award date for the Contract. Furthermore, upon the Proposer’s
acceptance of payment hereunder, this right shall extend to allow Department to use such work
product in connection with projects other than the Project, as may be appropriate. However, the
Department acknowledges that the use of any of the work product by the Department or the
Design-Builder is at the sole risk and discretion of the Department and the Design-Builder, and
shall in no way be deemed to confer liability on the unsuccessful Proposer.
Unsuccessful Proposers may elect to refuse payment of the stipend, and retain any rights
to their Proposal and the ideas and information contained therein.
103.5.3 Return of EPDs. If the Department at its discretion, decides not to award to the
Apparent Successful Proposer, or the Apparent Successful Proposer is deemed non-responsive,
then the EPDs submitted will be returned unopened.
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103.5.4 Protest Procedure.
103.5.4.1 Notice of Protest. To protest a determination that a Proposer is
unsuccessful (and thus to protest the award of the Contract), Proposers must file a written Notice
of Protest with the Commissioner within five (5) days of the time the protesting Proposer is
considered to be unsuccessful as defined in Subsection 103.5.1 – Unsuccessful Proposer Status
At a minimum, the Notice of Protest must contain:
A.

The specific legal and/or factual errors that the Proposer alleges were made by the
Department in determining that the Proposer was unsuccessful;

B.

The specific relief sought;

C.

A request to submit additional written evidence and arguments, (if desired); and

D.

A designation of counsel or any other party that will be representing the parties in
the protest (if any).

The Department will transmit a copy of said Notice of Protest to the Apparent
Successful Proposer within 24 hours of receipt.
103.5.4.2 Written Evidence and Arguments. Within ten (10) days of the filing of
a Notice of Protest conforming to subsection A above, the protesting Proposer, the Contract
Representative, and the Apparent Successful Proposer must file with the Commissioner (or such
other person as the Commissioner may designate in writing): (1) all additional written evidence
and arguments that the parties desire the Commissioner to consider in evaluating the protest, and
(2) a request for a hearing, if desired. No hearing will be held unless such written evidence and
arguments are submitted by the party requesting a hearing. Within said time period, copies of all
such material submitted must be delivered to said other parties.
103.5.4.3 Hearing. If held, the hearing will take place within ten (10) days of the
filing of written evidence and arguments by the protesting Proposer, the Contract Representative,
or the Apparent Successful Proposer, whichever occurs later, at a time and place determined by
the Commissioner. The parties agree to accept 24-hour telephone notice of such hearing. The
protesting Proposer, the Apparent Successful Proposer, and the Contract Representative or their
designees shall each be afforded an opportunity to be heard by the Commissioner or his
designee.
103.5.4.4 Decision. Within ten (10) days of (a) the close of the hearing (if held),
or (b) the last filing of written evidence and arguments (if no hearing is held), the Commissioner
or his designee(s) will:
A.

In writing, affirm the determination that the protesting Proposer is unsuccessful;

B.

In writing, revise, amend, or reverse said determination; or

C.

Take no action, which shall be considered an affirmation of said determination.
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If protesting Proposers desire additional consideration, protesting Proposers may
deliver a written request for a DRB proceeding as authorized under Title 23, MRSA §753-A.
103.5.5 Debriefing. Within thirty (30) days after execution and delivery of the Contract,
the Department will be available for an oral debriefing session upon written request made to the
Contract Representative by an authorized representative of an unsuccessful Proposer. No
comparisons to Proposals submitted by other Proposers will be made during the debriefing
session.
103.6 The Department’s Rights. The Department may investigate the Proposal of any Proposer
under consideration, may require confirmation of information furnished by a Proposer, may
require additional information from a Proposer concerning its Proposal, and may require
additional evidence of qualifications to perform the work described in this RFP. The Department
reserves the right, in its sole discretion, to:
A.

Investigate the qualifications of any Proposer.

B.

Require confirmation of information furnished by a Proposer.

C.

Require additional evidence of qualifications to perform the Work.

D.

Reject any or all of the Proposals without further obligation or reimbursement to
Proposers (except as expressly set forth in Section 6.4).

E.

Issue Amendments to this RFP, the RFP Documents, and the RFP process.
Amendments to this RFP will be circulated to all prequalified teams in advance of
the Proposal Due Date and, subject to Section 102.2.3.3, the Department may
extend the Proposal Due Date if such modifications are deemed by the
Department to be material and substantive.

F.

Cancel or withdraw the RFP, or any part hereof.

G.

Issue a new request for final proposals for the Project.

H.

Appoint evaluation committees to review Proposals, make recommendations to
the Department’s Board and seek the assistance of outside technical experts and
consultants in Proposal evaluation.

I.

Revise and modify, at any time before the Proposal Due Date, the factors it will
consider in evaluating Proposals and to otherwise revise or expand its evaluation
methodology as set forth herein. If such revisions or modifications are made, the
Department will circulate an addendum to all prequalified teams setting forth the
changes to the evaluation criteria or methodology. The Department may extend
the Proposal Due Date if such changes are deemed by the Department to be
material and substantive.

J.

Hold meetings and conduct discussions and correspondence with the Proposers to
seek an improved understanding and evaluation of the Proposals.
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K.

Seek or obtain data from any source that has the potential to improve the
understanding and evaluation of the Proposals.

L.

Disclose information contained in the Proposals to the public as described herein.

M.

Approve or disapprove particular Proposer identified new subcontractors or
changes in the Proposer team.

N.

Waive minor deficiencies, informalities, and irregularities in the Proposals; seek
and receive clarifications to a Proposal.

O.

Disqualify any team that changes its Proposal after submission without
Department approval.

P.

Not issue a NTCW after execution of the Contract.

Q.

Exercise any other right reserved or afforded to the Department under this RFP

This RFP does not commit the Department to enter into a contract or proceed with the
procurement described herein. Except as expressly set forth in Subsection 103.5.2 – Payment of
Stipend, no unsuccessful Proposer shall be entitled to reimbursement for any of its costs in
connection with this RFP. All of such costs shall be borne solely by the Proposer.
In no event will the Department be bound by, or liable for, any obligations with respect to the
Work until such time (if at all) as the Contract has been Awarded and, then, only to the extent set
forth in the Contract.
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SECTION 104 - GENERAL RIGHTS AND RESPONSIBILITIES
Scope of Section. This Section sets forth certain rights and responsibilities of the Department
and the Design-Builder after the execution of the Contract that are generally applicable to all
Design-Build Contracts.
This Section is not all inclusive and additional rights and
responsibilities are set forth elsewhere in this RFP or the Contract.
104.1 General.
104.1.1 Basic Roles of the Parties. The Design-Builder has the authority and
responsibility to perform all Work in Conformity with the Contract. The Department has the
authority and responsibility to assure that the Design-Builder does so.
104.1.2 Joint Covenants of Good Faith and Fairness. This Contract imposes an
obligation of good faith and fair dealing on both parties in the execution, performance,
interpretation, and enforcement of the Contract. With a positive commitment to honesty and
integrity, the Design-Builder and the Department agree to function within all applicable laws,
statutes, regulations, and Contract provisions; avoid hindering each other’s performance; fulfill
all obligations diligently; and cooperate in achievement of the intent of the Contract.
104.2 Department’s General Authority and Responsibilities.
104.2.1 Furnishing of Right-of-Way. The Department intends to secure all necessary
rights to real property within the Project Limits shown on the Proposed Right-of-Way Plans that
are provided with the RFP Documents. See the Project Requirements for additional information
regarding Right-of-Way.
104.2.2 Furnishing of Permits. Except as provided otherwise in the Contract, the
Department will furnish Permits required to perform the Work within the Project Limits. See the
Project Requirements for additional information regarding Permits.
104.2.3 Authority of Department Project Manager and Resident. After Contract
Execution, the Department Project Manager and/or the Resident has the authority to take all
actions needed to assure that the Design-Builder is performing the Work in Conformity with the
Contract. Except as provided elsewhere in the Contract, the Department Project Manager or the
Resident will decide all questions regarding Work performed, suspension of Work, and the
interpretation of the Contract. The Department Project Manager and/or the Resident have the
authority to reject Unacceptable or Unauthorized Work and refuse to approve Progress and Final
Payments until the Unacceptable or Unauthorized Work is corrected.
104.2.4 Authority of Residents. Residents and other Departmental employees or
representatives working for the Department have the authority to make determinations regarding
the Conformity of the Work. Unless authorized by the Department Project Manager, Residents
are not authorized to alter or waive the provisions of the Contract or to issue instructions contrary
to the Contract. They may not act as a supervisor for the Design-Builder.
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104.2.5 Right to Inspect Work. The Department has the authority to inspect all Materials
and every detail of the Work. For a related provision, see Subsection 104.3.5 – Duties Regarding
Inspection of Work by the Department or Others.
104.2.6 Right to Suspend Work. The Department has the right to suspend any or all
Work at any time for any reason. For related provisions, see Subsections 105.4.3 – Maintenance
During Suspension of Work and 107.5 – Suspension of Work.
104.2.7 Damage to Project Caused By Uncontrollable Events. All repairs that are
required to the Project or temporary Structures because of property damage that is directly
caused by an Uncontrollable Event may entitle the Design-Builder to an Equitable Adjustment if
the Design-Builder complies with the notification, documentation and procedural requirements
set forth in the Contract. Delays resulting from an Uncontrollable Event will be analyzed in
accordance with Section 109.3 – Adjustments for Delay. For related provisions, see Sections
101.2 – Definition of Uncontrollable Event, 104.3.10 – Responsibility for Damage to Work,
109.1.1 – Extra Work, 109.3 – Adjustments for Delay, 109.5 – Equitable Adjustments to
Compensation, and 109.6 – Contract Modification.
104.2.8 No Personal Liability. The Department’s employees and other representatives
act solely as representatives of the Department when conducting and exercising authority granted
to them under the Contract. Such persons have no liability either personally or as Department
employees.
104.3 Design-Builder’s General Authority and Responsibilities.
104.3.1 General Duty to Cooperate. The Design-Builder shall cooperate with the
Departmental personnel, utility companies, railroad personnel, marine traffic personnel,
regulating agencies with jurisdiction, other firms, municipalities, and the public in every
reasonable way possible. For a related provision, see Section 104.4 - Communication and
Coordination.
104.3.2 Furnishing of Other Property Rights, Licenses and Permits. The Design-Builder
shall acquire, at its sole expense, all property rights outside the Project Limits needed for
construction staging, yarding, construction, waste disposal, or other Project-related purpose. The
Design-Builder shall also acquire, at its sole expense, all licenses and Permits necessary to
perform the Work that are not furnished by the Department. For related provisions, see
Subsections 104.2.1 – Furnishing of Right-of-Way, 104.2.2 – Furnishing of Permits, 104.3.11 –
Responsibility for Property of Others, and 105.8.2 – Permit Requirements, and additional
information regarding Permits in the Project Requirements.
104.3.3 Duty to Notify Department If Ambiguities Discovered. After the award of a
contract to the Proposer, the Design-Builder is solely responsible for the design work in
accordance with the Contract. As such, the Design-Builder has no right to claims for any
ambiguity, error, omission, conflict, or discrepancy (“ambiguity, etc.”) contained in the Contract
documents. For related provisions, refer to Subsection 102.2.3.2 – Proposer’s Duty To Notify
Department If Ambiguities Discovered.
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104.3.4 Workers and Equipment. The Design-Builder shall at all times provide all
Superintendents, foremen, laborers, inspectors, Subcontractors, subconsultants, Equipment,
Materials, and Incidentals needed to perform the Work in Conformance with the DesignBuilder’s Schedule of Work and within the Contract Time.
During all hours of on-site construction activity, the Design-Builder shall provide an onsite, competent, English-speaking Project Manager experienced in the type of Work being
performed. The Project Manager shall be capable of reading and understanding the Plans and
Specifications, providing and receiving communications, and scheduling and coordinating the
Work. The Project Manager shall have full authority to manage the Work in accordance with the
Contract. Such project management must be provided regardless of the amount of Work being
done by the Subcontractor.
All persons employed by or through the Design-Builder shall have sufficient skill and
experience to perform the Work properly. The Department may require that the Design-Builder
discharge any such person who the Department determines jeopardizes safety of any person or
the Project without cost or liability to the Department. If the Department determines that such
person’s performance jeopardizes the intent of the Contract otherwise, the Department may, but
is not required to, notify the Design-Builder of such a determination. Such notice, or lack
thereof, does not affect the Design-Builder’s duties regarding Workers. Upon Receipt of such
notice, the Design-Builder shall take any action it determines necessary to fulfill its obligations
under the Contract. For related provisions, see Subsections 104.5.4 – Discharge of
Subcontractors, 105.1 – Intent of the Contract, and 105.2.3 – Joint Duty Regarding Safety.
104.3.5 Duties Regarding Inspection of Work by the Department or Others.
A.

Safe Access. The Design-Builder shall provide the Department with safe access
to all portions of the Work in Conformity with all applicable OSHA requirements.
The Design-Builder shall furnish the Department with all information and
assistance required to make a detailed inspection. For a related provision, see
Subsection 104.2.5 – Right to Inspect Work by the Department or Others.

B.

Inspection By Others. If any other governmental entity, utility company, or
railroad is authorized to inspect Work, the Design-Builder must provide their
representatives with safe access that Conforms to this Section.

104.3.6 Project Records. Upon request by the Department, the Design-Builder or any
other person working for the Design-Builder possessing Project Records must provide the
Department with copies of Project Records at all reasonable times without cost or liability to the
Department. Unless the context clearly indicates otherwise, Project Records are the property of
the Department. The Design-Builder must retain Project Records for at least three years after
Final Payment or for any applicable warranty period, whichever is longer. For related
provisions, see Sections 101.2 – Definition of Project Records and 111.1.6 – Design-Builder’s
Obligation to Keep Records.
104.3.7 Laws To Be Observed. The Design-Builder shall keep itself informed of and
comply with all applicable federal and State laws, rules, regulations, orders, and decrees (“Law”)
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affecting the Work including all environmental, wage, labor, equal opportunity, safety, patent,
copyright, or trademark laws. If provided by Contract, the Design-Builder must also comply
with local Law. The Design-Builder indemnifies the Department and holds the Department
harmless against any and all claims or liabilities arising from or based upon the violation or
alleged violation of any such Law caused directly or indirectly by or through the Design-Builder.
104.3.8 Wage Rates and Labor Laws.
State Wage Rates and Labor Laws. Maine State wage rates shall apply for this Project.
The classification of construction type and related wage rates established by the Maine
Department of Labor are set forth in the Appendices. If not so set forth, the Design-Builder shall
contact the Department before submitting a proposal to determine the applicable wage rates in
accordance with Subsection 102.2.3.2 – Proposer’s Duty to Notify Department if Ambiguities
Discovered. The 10Design-Builder shall pay according to said rates and shall otherwise comply
with all applicable federal and State labor laws, rules, and regulations.
Maine statute, 26 MRSA §1303, requires that this Contract contain the following
provision.
“In the employment of laborers in the construction of public Works, including
State Highways, by the State or by persons Contracting for the construction,
preference must first be given to citizens of the State who are qualified to perform
the Work to which the employment relates, and, if they cannot be obtained in
sufficient numbers, then to citizens of the United States.”
104.3.9 Patents and Copyrights. The Design-Builder must provide proof of legal
Agreement with the patentee or Department, if necessary, for use of any of the following:
design(s), process(es), device(s), trademark(s), Material(s), and copyright(s). The DesignBuilder indemnifies and holds harmless the Department and any affected third party or political
subdivision from all claims of infringement that arise from use of any patented or copyrighted
item listed above.
104.3.10 Responsibility for Damage to Work. Except as provided in Subsection 104.2.7
– Damage to Project Caused By Uncontrollable Events, the Design-Builder shall bear all risk of
loss relating to the Work until Final Acceptance, regardless of cause, including completed Work,
temporary Structures, and all other items or Materials not yet incorporated into the Work. For a
related provision, see Subsection 110.3.6 – Builders Risk.
The Design-Builder shall, at its sole expense, rebuild, repair, restore, or replace such
damaged Work or otherwise make good any losses that arise from such damage (“rebuilding,
etc.”). If the Design-Builder fails to Promptly commence and continue such rebuilding, etc., the
Department may, upon 48 hours advance written notice, commence rebuilding, etc. of the
damaged property without liability to the Department with its own forces or with Contracted
forces and all costs will be deducted from amounts otherwise due the Design-Builder. For the
Design-Builder’s responsibilities for the Work after Final Acceptance, see Section 106.7 –
Warranty Provisions.
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104.3.11 Responsibility for Property of Others. The Design-Builder shall not enter
private property outside the Project Limits without first obtaining permission from the
Department.
The Design-Builder shall be responsible for all damage to public or private property of
any kind resulting from any act, omission, neglect, or misconduct of the Design-Builder until
Final Acceptance. The preceding sentence includes damage to vehicles passing through the
Work area.
The Design-Builder shall, at its sole expense, rebuild, repair, restore, or replace such
damaged property or otherwise make good any losses that arise from such damage (“rebuilding,
etc.”). If the Design-Builder fails to commence and continue such rebuilding, etc. in a timely
manner, the Department may, upon 48 hours advance written notice, commence rebuilding, etc.
of the damaged property without liability to the Department with its own forces or with
Contracted forces, and all costs will be deducted from amounts otherwise due the DesignBuilder.
104.3.12 Forest Protection and Laws. The Design-Builder shall obey all laws and
regulations that govern Work within or adjacent to State or National Forests, keep the Project site
orderly and clean, obtain all required Permits, prevent and assist with the suppression of forest
fires, and cooperate with authorized forestry officials.
Pursuant to State law, the sale of harvested forest products must be reported to the Maine
Forest Service at the end of each year. The Design-Builder is hereby designated as the
Department’s agent for reporting of any such harvesting.
104.3.13 Materials and Items Found On the Project. With the Department’s approval, the
Design-Builder may use suitable excavated Material in the Work. Except for Material used for
riprap, stone ditch protection, and loam, the Design-Builder shall replace such excavated
Material with other approved Material and properly compact it. The Design-Builder shall obtain
written permission from the Department before performing any excavation outside the Project
Limits.
Unless expressly provided otherwise, the Design-Builder shall remove and assume
Ownership of all incidental Structures and Materials to be removed such as guardrail, Drainage
pipe, Culverts, curbing, Bridges, and other manufactured Materials. Utility Facilities, traffic
control devices, and lights, together with all supporting Structures, are excluded from the
provisions of this Subsection 104.3.13. The cost of removal of such Structures and Materials is
Incidental to the Contract.
104.3.14 Interpretation and Interpolation. The Design-Builder is responsible for all
interpretations and interpolations made from information provided in the RFP Documents and
Contract, including data and test results related to location, survey, hydrology, hydraulics, soils,
ledge quality, existing Structures, and Geotechnical Information. For related provisions, see
Subsections 102.2.2 – Examination of Documents, Site, and Other Information; 102.2.3.2 –
Proposer’s Duty To Notify Department If Ambiguities Discovered; 104.3.3 – Duty to Notify
Department If Ambiguities Discovered; and 105.6 – Design and Construction Surveying.
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104.4 Communication and Coordination.
104.4.1 Partnering.
A.

Definition, Purpose, and Applicability. Partnering is a process of voluntary
structured communication between the Department, the Design-Builder, its
principal Subcontractors and suppliers, and other Project stakeholders for the
purpose of improving efficiency and minimizing Disputes. Partnering, including
the establishment of a partnership charter, does not in any way waive, alter, or
otherwise affect any provision of the Contract. For a related provision, see
Subsection 111.1.3 - Relationship to Partnering.
Participation in Partnering is voluntary; either party may elect to not participate in
Partnering for any reason. The associated costs of Partnering will be agreed to
mutually and shared equally.

B.

Initial Partnering Workshop. If the Design-Builder and the Department elect to
participate in Partnering, representatives of both parties will arrange a facilitated
initial Partnering Workshop, which shall be held before the start of on-site
construction. The Department Project Manager and/or the Resident and the
Project Manager will determine Workshop attendees, the facilitator, agenda,
duration, and location. Key Project level supervisory personnel, corporate/State
level management personnel, and key Project personnel of the Design-Builder’s
principal Subcontractors and suppliers shall attend. Project design Engineers,
FHWA, local government representatives, environmental regulators, emergency
service personnel, utility companies, impacted business and/or landowners, and
other stakeholders may also be invited to attend. The product of the initial
Partnering Workshop will be a partnership charter. This charter will include
mutually agreed upon Project goals and communication escalation procedures.

C.

Follow-Up Workshops. The Design-Builder and the Department may agree to
hold follow-up Partnering Workshops periodically throughout the duration of the
Contract.

104.4.2 Preconstruction Conference. After the Contract has been executed and before the
start of on-site construction by the Design-Builder, the Design-Builder shall schedule a
preconstruction conference that must be attended by the Department and the Project Manager.
Others may be invited to attend, including Subcontractors, FHWA, local government
representatives, environmental regulators, public relations firms, emergency service personnel,
utility companies, municipal officials, impacted business representatives and/or landowners, or
other Project stakeholders. Meeting agenda shall be established by the Design-Builder and
agreed to by the Department prior to the meeting.
The Design-Builder shall prepare minutes of the preconstruction conference and
distribute them to all attendees. Any requests to revise the minutes must be made to the DesignBuilder within five (5) days of Receipt. These minutes shall constitute the final record of the
meeting.
Part 1 – General Requirements

1-46

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

104.4.3 Pre-activity Meetings. The Design-Builder shall prepare an agenda and arrange
pre-activity meetings prior to the commencement of all major work activities including design.
Attendees must be shown on the agenda and agreed to by the Department. The Design-Builder
shall notify all attendees 48 hours in advance of the meeting.
104.4.4 Progress Meetings. Except as provided otherwise in this Subsection 104.4.4 –
Progress Meetings shall be held at regular intervals, but at least monthly, throughout the duration
of the Contract. The Design-Builder shall establish and the Department will agree upon the
Agenda for each Progress Meeting. All personnel of the Department and the Design-Builder
who have significant information relevant to agenda items shall attend. Others may be invited to
attend including Subcontractors, FHWA, municipal officials, environmental regulators,
emergency service personnel, utility companies, impacted landowners, impacted business
representatives, public relations firms, or other Project stakeholders.
The Design-Builder shall prepare minutes of these meetings and distribute them to all
attendees. Any requests to revise the minutes must be made to the Design-Builder within five
(5) Days of Receipt. These minutes shall constitute the final record of the Progress Meeting.
In lieu of a Progress Meeting, the Department Project Manager and the Project Manager
may exchange written communication by letter, fax, or e-mail before or on the scheduled
Progress Meeting date that indicates there is no need for the meeting because the Work is on
schedule, compensation is current, communication is ongoing, and there are no significant
outstanding or anticipated issues, disputes, or claims. The Project Manager’s written
communication shall also contain a description of (A) progress of the Project since the last
Progress Meeting or communication in lieu thereof, and (B) expected activities before the next
scheduled Progress Meeting.
104.4.5 Early Negotiation.
A.

Notice Required. When the Design-Builder becomes aware of facts or
circumstances (“Issue”) that may cause the Design-Builder to seek additional
compensation, time, or any other change in Contract requirements, then the
Design-Builder shall notify the Department within 48 hours and before
commencing any part of the Work relating to the Issue. The notice must describe
the basic nature and extent of the Issue.
Such notice may be verbal only if confirmed in writing in one of the two
following ways: (A) if a Progress Meeting is held within ten (10) Days of the
date that the Issue became known, such Notice may be confirmed with an entry in
the Progress Meeting minutes. Such entry must describe the basic nature and
extent of the Issue. (B) Otherwise, the Design-Builder shall confirm a verbal
notice by Delivering to the Resident, within ten (10) Days of the date the Issue
arose, a written Notice that describes the basic nature and extent of the Issue.
The written notice or confirmation will be known as a “Notice of Issue for
Consideration”. The Design-Builder shall not be entitled to any additional
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compensation, time, or any other change to Contract requirements without a
timely Notice of Issue for Consideration.
B.

Negotiation. When the Department receives the Notice of an Issue for
Consideration Conforming to Section 104.4.5.A – Notice Required, the
Department and the Design-Builder shall negotiate in good faith to attempt to
resolve the Issue. Any resolution will be noted in the Progress Meeting minutes
or confirmed otherwise in writing by the Department. Any changes to the
Contract that affect compensation, time, quality, or other Contract requirements
shall be by written Contract Modification as provided by Section 109.6 – Contract
Modifications.
For related provisions, see Sections 109.3 – Adjustments for Delay and 109.5 –
Equitable Adjustments to Compensation.

C.

Additional Consideration. If negotiation fails to resolve the Issue within 45 Days
of the date the Department receives the Notice of Issue for Consideration, and if
the Design-Builder desires additional consideration by the Department, then the
Design-Builder must comply with Subsection 111.2.2 – Detailed Notice of
Dispute and all other requirements of Section 111 – Resolution of Disputes.

104.4.6 Utility Coordination.
A.

Pre-construction Utility Conference. A pre-construction utility meeting will be
held to coordinate the Work of the Design-Builder and the Work of affected
utility companies. Usually this meeting will be held on the same day as and
immediately before the pre-construction conference provided by Subsection
104.4.2 – Pre-construction Conference but, in any event, will be held before the
start of on-site construction by the Design-Builder that affects Utility Facilities.
The Department, the Design-Builder’s Superintendent, subcontractor’s as
required and a representative of each affected utility company will attend. The
Design-Builder shall prepare minutes of the pre-construction utility meeting and
distribute them to all attendees. Any requests to revise the minutes must be made
to the Design-Builder within five (5) Days of distribution. These minutes will
constitute the final record of the meeting. For a related provision, see Subsection
104.4.2 – Pre-construction Conference(s).

B.

Utilities Within Right-of-Way. Except as otherwise provided in the Project
Requirements, all Utility Facilities of all utility companies within the Right-ofWay will be relocated and adjusted as provided in the Contract by and at the
expense of the affected utility company, provided, however, that the DesignBuilder is responsible for scheduling its Work in accordance with the time
allowed for utility relocation as provided in the Contract. Utility relocation Work
may not proceed without authorization from the Department.

C.

Design-Builder’s Responsibilities.
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1.

The Design-Builder must exercise every reasonable precaution to prevent
damage to Utility Facilities or interruption to utility services known to or
discovered by the Design-Builder, whether or not shown on the Plans.
Such precautions must include notice to utility companies before
undertaking Work that could damage Utility Facilities. The DesignBuilder must provide each utility company with notice at least three
Business Days before the date a utility company will have to support any
pole.

2.

The Design-Builder must take all reasonable precautions to determine the
presence of underground Utility Facilities before commencing any
excavation Work and must provide all affected utility companies with at
least 72-hour prior notice of the proposed excavation. The Design-Builder
must comply with 23 MRSA §3360-A, entitled “Protection of
Underground Facilities,” Maine’s “Dig Safe” statute.

3.

The Design-Builder must maintain initial markings (spray paint, stakes,
etc.) made by the authorized representative of a utility company to indicate
the location of underground Utility Facilities and otherwise comply with
23 MRSA §3360-A(4).

4.

The Design-Builder must cooperate with utility companies in their
relocation or operations so that these operations proceed in a logical
sequence, minimize duplication of Work, and avoid unnecessary
interruptions to utility service.

5.

If utility services are interrupted as a result of the Design-Builder’s Work,
the Design-Builder must promptly notify the appropriate utility company
and must cooperate fully in the restoration of service. If service is
interrupted, repair Work will be continuous until the service is restored.
No Work can be undertaken around fire hydrants until the local fire
authority has approved provisions for continued services. Costs for
restoration of interrupted utilities caused by the Design-Builder operations
shall be borne by the Design-Builder.

6.

If blasting occurs on the Project, the Design-Builder must provide each
utility company having Utility Facilities that could be damaged by the
blast with at least 24-hour prior notice that includes the anticipated time of
the initial blast.

7.

If the Design-Builder observes a utility company Working within the
Project Limits in a manner that (a) obviously violates the MUTCD, the
Design-Builder’s Traffic Control Plan, or an applicable OSHA
requirement or commonly accepted safety practices, and (b) represents a
clear and immediate risk of significant bodily injury to any person within
the Project Limits, then the Design-Builder must notify the Resident and
the utility company immediately.
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8.

The Design-Builder shall give written notice to all public service
corporations or officials having charge of publicly or privately owned
utilities of its intention to commence operations affecting such utilities at
least one week in advance of the commencement of such operations and at
that time the Design-Builder shall file a copy of the notice with the
Department.

9.

Design-Builder shall be responsible for verifying that the utility, as
designed and constructed, is compatible with and interfaces properly with
the Project. The Design-Builder shall also be responsible for confirming
that all appropriate Governmental Approvals have been obtained by each
Utility Owner that may be performing any utility work and for verifying
that such work complies with the requirements of the applicable
Governmental Approvals. The Design-Builder shall immediately notify
the Department if the Design-Builder has reasonable cause to believe that
the Utility Owner does not have, or is in violation of any Governmental
Approval.
If required, the Design-Builder shall provide written
certification that utility relocation has been coordinated with all existing
utilities.

10.

The Design-Builder shall make diligent efforts to obtain the cooperation of
each Utility Owner as necessary for the Project. The Design-Builder shall
immediately notify the Department if the Design-Builder becomes aware
that a Utility Owner is not cooperating in providing needed Design-Build
Work or approvals. After such notice, the Design-Builder shall continue
to diligently seek to obtain the Utility Owner’s cooperation, and shall
assist the Department as reasonably requested by the Department with
regard to the problem. The Department agrees to use its reasonable efforts
(including taking action to exercise any rights the Department may have
with such Utility Owner to assist the Design-Builder in obtaining the
cooperation of the Utility Owners, but such assistance shall not be deemed
to relieve the Design-Builder of its sole and primary responsibility for the
satisfactory compliance of its obligations set forth in the Contract
Documents.

11.

The Design-Builder shall comply with all applicable Environmental Laws
and requirements in performance of the utility work, including those set
forth in Project Requirements. The Design-Builder shall be responsible
for performance of all environmental mitigation requirements of the
Environmental Approvals. The Price proposal shall include compensation
for the Design-Builder’s performance of all such mitigation measures.

12.

The Design-Builder shall not enter into any agreement with any Utility
Owner that purports to bind the Department in any way, nor shall any such
agreement be deemed to modify the terms of the Contract.

Part 1 – General Requirements

1-50

2/18/2009

Freeport, Rte. 125/136

13.

D.

MaineDOT PIN: 012782.00

The Design-Builder agrees to indemnify, defend, and hold harmless the
Department from and against any and all claims or causes of action arising
from any act or omission of the Design-Builder, the Subcontractors or
their respective agents, representatives, or employees for failure to comply
with this Subsection 104.4.6.

Unforeseeable Utility Relocations. The Department may order utility adjustments
in accordance with Subsection 109.2.1 – Differing Site Conditions.

104.4.7 Cooperation With Other Contractors. The Department reserves the right to
Contract for, perform, or allow other Work to be performed within or near the Project Limits.
The Design-Builder must take all reasonable steps to avoid interfering or hindering such other
Work. The Design-Builder must cooperate with Contractors or others performing such other
Work as directed by the Department.
If the basic nature and scope of such other Work is provided or referenced in the RFP
Documents or is otherwise known or foreseeable to the Design-Builder, then the Design-Builder
assumes all risks and liability associated with such other Work and shall indemnify and hold
harmless the Department from all claims related to such other Work that arise from the DesignBuilder’s acts or omissions.
104.4.8 Coordination of Bridge and/or Highway Closure/Bridge Width Restriction
Notification. When a bridge or highway closure or width restriction is allowed by the Contract,
prior to a closure or to a bridge width restriction to a single lane less than 12 feet, the DesignBuilder shall notify effected public officials, agencies, other entities and the public of the date on
which the closure/width restriction will begin and the anticipated duration of the
closure/restriction, as indicated below.
A Public Notice shall be published in a local newspaper ten (10) days prior to and then
again the day before, the beginning of the closure/restriction.
The closure/restriction announcement shall be placed on a local radio station during the
week preceding commencement of the closure/restriction. The announcement shall run a
minimum of three times daily.
The Design-Builder shall notify the following public officials, agencies, and
organizations ten (10) days prior to, and then again the day before, of the date of the beginning of
the closure/restriction and the anticipated length of the closure/restriction. When the bridge or
highway is reopened/unrestricted to traffic, the following list will again be notified. The DesignBuilder shall provide the Department with documentation that the listed public officials, agencies
and organizations received the notification at least ten (10) days prior to the closure/restriction or
with proof that the notification was mailed fifteen (15) days prior to the closure/restriction.
Town Officials (Manager or First Selectman)
County Commissioners (If Unorganized Townships)
County Sheriff’s Department
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Fire Department
Police Department
State Police
Rescue Service
School Department
Post Office
Chamber of Commerce
Any Large Employers
Mobile Home Movers, Manufacturers, and Dealers
Department of Motor Vehicle- Commercial Vehicle Center (207-626-8630)
MDOT Maintenance Region Office
All newspaper notices, radio announcements and any notifications will be subject to the
approval of the Engineer and all costs will be considered incidental to the Contract.
104.5 Subcontracting.
104.5.1 Limits on Subcontracting. The Design-Build Team shall perform at least 30% of
the value of the Work with its own Work force.
The Design-Builder shall not carry the Workers of another recognized Design-Builder or
firm on its payroll or a Subcontractor’s payroll. The Design-Builder shall not use any
Subcontractors that are debarred from submitting a Proposal by the Federal Government or any
agency of the State of Maine.
104.5.2 Design-Builder’s Duties Regarding Subcontractors. The Design-Builder is
responsible for assuring that its Subcontractors have sufficient skill and experience to perform
the Work properly and for coordinating and managing it’s Subcontractors to achieve the intent of
the Contract. Except as provided otherwise in this Contract, the Design-Builder waives all
claims arising from failure to coordinate and manage its Subcontractors and indemnifies and
holds harmless the Department from any such claims. Subcontracting does not alter the DesignBuilder’s obligations under the Contract. For a related provision, see Section 105.1 – Intent of
the Contract.
104.5.3 Documentation Regarding Subcontracting. Within fifteen (15) Days of Contract
Execution and before any Work is performed by a Subcontractor, the Design-Builder shall
provide the Department.
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A.

A list of all Subcontractors, not identified in the Proposal or SOQ, that the
Design-Builder anticipates will be providing Work within the Project Limits and a
general description of the items of Work that will be performed by each
Subcontractor; and

B.

A written certification by the Design-Builder that (1) no Subcontractors are
debarred from Submitting a Proposal by the Federal Government or any agency of
the State of Maine, and (2) that no Subcontractor will utilize motor carriers that
receive an unsatisfactory rating from the Federal Motor Carrier Safety
Association.

The Design-Builder shall continuously update the list referenced in (A) above and
provide it to the Department throughout the duration of the Project.
If requested by the Department, the Design-Builder shall provide the Department with
copies of any subcontract or other document that establishes the relationship of the DesignBuilder and any Subcontractors. The Design-Builder may omit, remove, or obscure any Unit
Prices shown in the copy of the subcontract submitted to the Department.
104.5.4 Discharge of Subcontractors. The Department, upon written notice to the
Design-Builder, may require that the Design-Builder discharge any Subcontractor that the
Department determines jeopardizes safety of any person or the Project without cost or liability to
the Department. If the Department determines that a Subcontractor’s performance jeopardizes
the intent of the Contract otherwise, the Department may, but is not required, to notify the
Design-Builder of such a determination. Such notice, or lack thereof, does not affect the DesignBuilder’s duties regarding Subcontractors. Upon Receipt of such notice, the Design-Builder
shall take any action it determines is necessary to fulfill its obligations under the Contract. For
related provisions, see Subsections 104.3.4 – Workers and Equipment, 104.5.2 – DesignBuilder’s Duties Regarding Subcontractors, 105.1 – Intent of the Contract, and 105.2 – Health
and Safety.
104.5.5 Prompt Payment of Subcontractors.
A.

Pay When Paid. The Design-Builder shall pay Subcontractors for all Work
satisfactorily performed and Invoiced by the Subcontractor no later than twenty
(20) Days from the date the Design-Builder receives payment from the
Department for such Subcontractor’s Work.

B.

Retainage. The Design-Builder shall return to the Subcontractor all retainage
withheld from the Subcontractor within twenty (20) Days after the date the
Subcontractor’s Work is satisfactorily completed. If there is a Delay in such
return of retainage, the Subcontractor may pursue all rights it may have under the
claims procedure referenced in Subsection 104.5.6 – Subcontractor Claims for
Payment.

104.5.6 Subcontractor Claims for Payment. The Design-Builder agrees to notify all
Subcontractors of the claim filing procedure contained in 23 MRSA §52-A(2). As provided in
this statute, the Department may use retainage to discharge Subcontractor claims.
Part 1 – General Requirements

1-53

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

104.5.7 Flow Down. All subcontracts of the Design-Builder, and all lower tier
subcontracts, shall contain or reference all applicable provisions of the Contract, including, but
not limited to, all safety, wage, Prompt payment, labor, environmental, and equal opportunity
provisions. The Design-Builder indemnifies and hold harmless the Department against any and
all claims or liabilities arising from the failure to include such flow down provisions.
104.5.8 No Third Party Beneficiaries. The Design-Builder and the Department agree that
this Contract is not intended to create any third-party beneficiaries or to authorize anyone not a
party to the Contract to maintain an action under Contract provisions.
104.5.9 Landscape Subcontractors. The Design-Builder shall retain only Landscape
Subcontractors that are certified by the Department and that obtain a Performance, Warranty, or
Maintenance Bond covering the Landscape Subcontractor’s obligations under the Contract,
including Landscape Establishment Period Obligations. The Bond must name the “TreasurerState of Maine” as an obligee and must otherwise comply with Subsection 110.2.3 – Bonding for
Landscape Contractors. The Design-Builder shall provide a copy of said bond to the Department
before the Landscape Subcontractor performs any on-site Work. The Design-Builder agrees that
all subcontracts with Landscape Subcontractors will include or incorporate all Contract
provisions applicable to Landscape Items, including Landscape Establishment Period
Obligations. Maintenance bonds will normally be activated on the date of a successful final
inspection of the physical work.
104.5.10 Warranty and Maintenance Bonds. Warranty and Maintenance Bonds may be
required of a subcontractor for specified items that the Department deems appropriate. Refer to
the Project Requirements to determine whether warranty or maintenance bonds are required.
The Design-Builder shall provide a copy of said bond to the Department before the performance
of any affected on-site Work. Should a subcontractor be required to provide a Warranty or
Maintenance Bond, the Design-Builder hereby authorizes the Department to directly contact the
subcontractor(s) in question and/or its Surety in the event of a failure of the bonded item to
perform as specified.
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SECTION 105 - GENERAL SCOPE OF WORK
Scope of Section. This Section contains Work requirements that are generally within the scope
of all Projects. These include drawings, provisions related to health and safety, traffic control,
maintenance of Work, hauling of Materials and Equipment, construction surveying, plans,
Working Drawings, the environment, historic and archeological considerations, equal
opportunity and civil rights, and other federal requirements. This Section is not all-inclusive.
The scope of these items is often described more specifically and fully elsewhere in the Contract
and in other specific items that appear elsewhere.
This Contract is State Funded, unless expressly provided otherwise in the Contract Documents.
As a State funded Contract, it includes all State requirements set forth in Appendix A.
105.1 Intent of the Contract. The intent of the Contract is to provide for the design, construction,
and completion of a functionally complete Project in Conformity with the Contract. The DesignBuilder shall furnish all Work to achieve this intent including all Work that may be reasonably
inferred to be required from the Contract or from prevailing industry or trade custom, whether or
not specifically called for.
105.2 Health and Safety.
105.2.1 Design-Builder’s Safety Program. Prior to award a copy of the Design-Builder’s
Safety Plan must be on file with the Contracts Section of the Department as a condition of
prequalification. If such program is revised during the Contract Time, the Design-Builder shall
provide the updated program to the Department. The Design-Builder shall comply with its
safety program and this Section 105.2 – Health and Safety. The Design-Builder shall be
responsible for all claims or damages arising from failure to so comply and indemnifies and
holds harmless the Department from all claims and damages arising from such non-compliance.
105.2.2 Project Specific Emergency Planning. Unless the Contract provides for closure
of an existing facility, the Design-Builder shall ensure that essential police, fire, rescue, and
ambulance services have reasonable and timely access to and through the Project Limits. The
Design-Builder shall contact all emergency service providers in the area, discuss potential
impacts on emergency operations (including water supply for fire suppression), and minimize
any negative impacts. Fire hydrants within or adjacent to the Project Limits shall be kept
accessible to fire apparatus at all times, unless the fire Department agrees otherwise in writing.
For a related provision, see Subsection 104.3.12 – Forest Protection and Laws.
If the nature of the Work involves deep trenching, confined spaces, toxic chemicals, or
any other unusual hazards that could require specialized rescue, the Design-Builder shall inform
and cooperate with the appropriate fire Department, rescue service, or EMS.
The Design-Builder shall provide the Department with and post and maintain in
conspicuous places within the Project Limits, a list containing (A) emergency response numbers
with the names and telephone numbers (including cellular phone and pager numbers, if
applicable) of local ambulance, police, fire, rescue, and hospitals, (B) emergency response
numbers for hazardous Materials spills as required by Subsection 656.3.4(f) – Spill Prevention,
(C) the Design-Builder’s personnel with phone numbers who may be reached in case of
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emergency, and (D) the Department’s personnel with phone numbers who may be reached in
case of emergency.
105.2.3 Joint Duty Regarding Safety. If the Design-Builder or the Department actually
observes any person(s) performing Work in a manner that (A) the observing party actually
knows is not in compliance with the MUTCD, the Design-Builder’s TCP, an applicable OSHA
requirement, or commonly accepted safety practices, and (B) creates a clear and immediate risk
of significant bodily injury to any person, then the observing party shall immediately notify such
person(s) Working in an unsafe manner and the other party to the Contract. The Design-Builder
and the Department agree to cooperate in eliminating all such unsafe conditions. For related
provisions, see Subsections 104.3.4 – Workers and Equipment, 104.4.6 – Utility Coordination,
105.3 – Traffic Control and Management, and 105.4 – Maintenance of Work.
105.2.4 Compliance with Health and Safety Laws. The Design-Builder shall comply
with all applicable federal, State, and local laws governing safety, health, and sanitation
including all applicable laws and regulations of OSHA including 29 CFR 1910.120 when
handling certain hazardous materials.
105.2.5 Safety and Convenience of the Public. The Design-Builder shall provide all
safeguards, safety devices, and protective Equipment and take all other action that is necessary to
continuously and effectively protect the safety and health of all persons from hazards related to
the Work. Such safeguards include providing a sufficient number of security guards.
At all times the Design-Builder shall perform the Work to minimize obstructions to
pedestrian, vehicular, railroad, and marine traffic. All temporary pedestrian access ways must
comply with the ADA. Footways, gutters, sewers, inlets, and portions of the Highway adjacent
to the Work must not be obstructed unless allowed by the Contract.
If the Design-Builder receives notice from the Department that the Design-Builder has
failed to comply with the provisions of this Section 105.2 – Health and Safety, the DesignBuilder shall remedy such non-compliance immediately. If the Design-Builder fails to do so, the
Department may remedy such non-compliance by any means and deduct the cost of the remedy
from amounts otherwise due the Design-Builder.
For related provisions, see Subsections 105.2.3 – Joint Duty Regarding Safety, 105.3 –
Traffic Control and Management, and 105.4 – Maintenance of Work.
105.2.6 Use of Explosives.
A.

Standards. When using explosives, the Design-Builder shall use the utmost care
to protect life and property. Explosives must be transported, stored, and used in
compliance with this Contract, in compliance with all applicable federal, State,
and local laws, rules and regulations, and in accordance with all applicable
provisions of the latest version of the Blasters’ Handbook published by the
International Society of Explosives Engineers (ISEE) of Cleveland, Ohio. In any
case, the Design-Builder shall comply with the recommendations contained in
Chapter 13 – “Blasting Safety” of said Blasters’ Handbook, unless a qualified
person conducting the blasting operations for the Design-Builder certifies to the
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Department in writing that certain provisions of said Chapter 13 are not necessary
to protect life and property.
B.

Blasting Zone – Signage and Flaggers. The Design-Builder shall define a blasting
zone. When using electric detonators, the blasting zone must allow safe distances
from radio transmitters based upon their power output frequency. The blasting
zone must include all areas within which people could be injured or property
could be damaged by the blast. The Design-Builder shall mark Highways
conspicuously at the perimeter of the blasting zone with signs in accordance with
MUTCD. If applicable, the Design-Builder shall place signage along railroads
and appropriate notice shall be provided to marine traffic. The Design-Builder
shall provide a sufficient number of flaggers stationed outside the blasting zone to
stop all approaching traffic during blasting operations.

C.

Other Requirements. The Design-Builder shall provide to the Department (1) a
pre-blast survey, (2) a blasting plan and procedure including shot-size
composition, frequency, and special problems, (3) seismography readings prior to
and during the blast, (4) blasting logs, and (5) general liability insurance
coverage covering use of explosives in accordance with Subsection 110.3.2 Commercial General Liability. Immediately after the blast, the Design-Builder
shall remove any debris that is obstructing Highway, pedestrian, railroad, or
marine traffic flow. For related provisions, see Subsections 104.4.6.C.6 –
Blasting Notice, 104.3.11 – Responsibility for Property of Others, and 110.1 –
Indemnification.

105.3 Traffic Control and Management. The Design-Builder shall provide continuous and
effective traffic control in compliance with Section 652 – Implementation of Traffic Control
Plan.
Paving Notice. Unless a pavement warranty is required, the Design-Builder shall plan paving
operations so that the Department will have sufficient advance notification to provide the
necessary inspection and testing. Sufficient notification will be considered 48 hours.
In the event that paving is suspended, the 48-hour notification shall be required again before
restarting the paving operations unless otherwise agreed by the Resident.
Consistent notification of paving intent without actually paving will result in the following
actions:
First offense – verbal warning
Second offense – written warning
Third and subsequent – liquidated damages will be charged for one calendar day
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105.4 Maintenance of Work.
105.4.1 Maintenance During Construction. The Design-Builder shall maintain the
Project and all related Work in a safe and satisfactory condition until Final Acceptance. Such
maintenance requires continuous and effective Work conducted daily.
Trenches. Where existing pavement carries traffic and is removed, the pavement shall be
replaced daily with a temporary pavement consisting of a minimum of three inches of acceptable
hot or cold bituminous mixture. Cold bituminous mixture shall contain aggregates, asphalt
cutbacks, liquefiers, and wetting agents.
Before placing any permanent pavement over backfilled trenches, the edge of the
adjoining existing pavement shall be cut even and vertical, and coated with tack coat to form a
tight joint between the new and the existing pavements.
If the Design-Builder fails to meet the conditions of this Subsection, the Department will
notify the Design-Builder of such failure. The Design-Builder shall remedy such failure within
four (4) hours after receiving such notice. If the Design-Builder fails to do so, the Department
may remedy the situation with its own or Contracted forces without liability to the Department
and all costs will be deducted from amounts otherwise due to the Design-Builder. When the
Contract involves placing Material on, or use of previously constructed subgrade, base course,
pavement, or structure, the Design-Builder shall maintain such previously constructed Work in a
safe and satisfactory condition until Final Acceptance.
105.4.2 Maintenance During Winter Construction. Except as provided in the following
paragraph, when the Design-Builder performs Work during winter weather conditions, the
Design-Builder shall plow snow from the portions of the Project that carry vehicular or
pedestrian traffic, including all Bridges and Sidewalks of Bridges, so as to allow the free and safe
flow of such traffic. The State or local governmental agency that would otherwise be responsible
for winter maintenance will sand and salt such portions of a Project.
On such portions of a Project that (A) have been untouched or left by the Design-Builder
in a suitable condition to carry traffic as determined by the Department and (B) are unaffected
by the construction operations, the State or local governmental agency responsible for winter
maintenance will plow, sand, and salt.
105.4.3 Maintenance During Suspension of Work. Prior to suspension, the DesignBuilder must make the Project suitable for the free and safe flow of traffic as determined by the
Department including covering or removal of signs. To provide space for snow removal, all
areas to be used by traffic must be clear for the entire usable Roadway including Shoulders, or
curb-to-curb including Sidewalks.
During an approved suspension, the Department will maintain the temporary Roads and
Project sections by plowing snow, controlling ice, and patching or retreating the surface. During
suspension, the Design-Builder must (1) take precautions necessary to prevent damage to the
Work and to allow the Department to provide such maintenance (such precautions include
providing Drainage and erecting any necessary Structures, signs, or other facilities); (2)
maintain all temporary Structures and traffic control devices; and (3) continuously maintain, in
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an acceptable growing condition, all living plant Material, including newly established seedings
and soddings furnished under the Contract and take precautions to protect vegetative growth
from damage.
After suspension, the Design-Builder must clean up all evidence of the snow and ice
control at its expense, including removing excess sand and debris from the Roadway and
replacing all base or subbase Material that was lost as a result of maintenance activity.
If a Work suspension is not approved, the Design-Builder will remain responsible for
maintaining the Project, including plowing snow, controlling ice, and patching or retreating the
surface.
For related provisions, see Subsections 104.2.6 – Right to Suspend Work and 107.5 –
Suspension of Work.
105.5 Hauling of Materials and Equipment.
105.5.1 General Requirements. Except as provided otherwise and limited in this
Contract, the Design-Builder may use any public Road or Bridge for the hauling of Materials and
Equipment in legally registered vehicles that are carrying legal loads and operating otherwise in
accordance with all applicable State or federal laws. If the Design-Builder violates such laws or
the terms of the Contract relating to hauling, the Design-Builder shall, at its expense, repair
damage to any Road or Bridge that the Department determines was caused by the Design-Builder
to the satisfaction of the governmental entity that maintains the Road or Bridge.
The Design-Builder must abate any dust nuisances caused by such hauling. For a related
provision, see Section 637 – Dust Control and Section 656 – Temporary Soil Erosion and Water
Pollution Control.
105.5.2 Bond for Use of Municipal Roads. If the Design-Builder wants to use Roads
maintained by a municipality for hauling, the municipality may require the Design-Builder to
purchase a bond for each kilometer of traveled length. The face value for such bond shall not
exceed $16,000 per mile (approximately $10,000 per kilometer). The cost of said bond shall be
Incidental to the Contract.
105.5.3 Posted Roads or Bridges. The Design-Builder must comply with all restrictions
set forth pursuant to 29-A MRSA §2395, including springtime posting of load restrictions. An
overlimit movement permit pursuant to 29-A MRSA §2382 will not relieve the Design-Builder
of its obligation to repair damage to such posted Roads or Bridges. For a related provision, see
Subsection 104.3.2 – Furnishing of Other Property Rights, Licenses, and Permits.
105.5.4 Narrow Roads. The Design-Builder shall not haul on Roads having a bituminous
surface width of less than 20 feet unless there is no practical alternative.
105.5.5 Overlimit Loads.
A.

Within Project Limits. Within the Project Limits, the Design-Builder shall not
haul over the base courses, surface course, or accepted subgrades with loads that
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exceed legal limits, except for Equipment used in grading operations including the
preparation of the subgrade.
B.

Outside Project Limits. Outside the Project Limits, the Design-Builder must
comply with 29-A MRSA §2382 – Overlimit Movement Permits before moving
vehicles or hauling loads in excess of legal limits. The Design-Builder is
responsible for all damage caused by the movement of loads in excess of legal
limits whether under permit or not.

105.6 Design and Construction Surveying.
105.6.1 Department Provided Services. The Department will provide the Design-Builder
with the description and coordinates of vertical and horizontal control points in the Project area.
105.6.2 Design-Builder Provided Services. The Design-Builder is responsible for all
other survey Work and construction layout necessary or appropriate to complete the Work,
establishing control points, staking out of the Work on the site, running axis lines, layout and
maintenance of all other lines, grades, or points, and quality control to assure accuracy. When
new Work is to connect with existing Structures, the Design-Builder shall verify all dimensions
before proceeding with the Work. The Design-Builder shall employ or retain competent
Engineering and/or surveying personnel to fulfill these responsibilities. Surveying for design
shall be in accordance with this Section and the Project Requirements.
The Design-Builder must notify the Department of any errors or inconsistencies
regarding the data and layout provided by the Department as provided by Subsection 104.3.3 –
Duty to Notify Department If Ambiguities Discovered.
105.6.3 Boundary Markers. The Design-Builder shall preserve and protect from damage
all monuments or other points that mark the boundaries of the Right-of-Way or abutting parcels
that are outside the area that must be disturbed to perform the Work. The Design-Builder
indemnifies and holds harmless the Department from all claims to reestablish the former location
of all such monuments or points including claims arising from 14 MRSA §7554-A. For a related
provision, see Subsection 104.3.11 – Responsibility for Property of Others.
105.7 Working Drawings. The Design-Builder shall provide and be responsible for review and
approval of Working Drawings. The Design-Builder shall not allow final assembly or
fabrication of any structural units until the review is complete.
The Design-Builder shall prepare in writing a review procedure for Working Drawings that shall
include the review of drawings and engineering computations for conformance with Design
Documents, Specifications, and Contract Documents. The Department shall review and concur
with the written procedure prior to the Design-Builder reviewing any working drawing. The
Departments concurrence of the review procedure shall not relieve the Design-Builder of the
responsibility for overall correctness of Working Drawings including engineering and
mathematical computations, shop fits, and field connections.
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The Department may at any time request documentation from the Design-Builder that the
Design-Builder is following the review procedure as submitted to and concurred with by the
Department.
When Design-Builder reviews are complete the Design-Builder shall furnish the Department
with one set of reproducible copies of the final Working Drawings prior to assembly fabrication
or construction of the element(s) in the working drawings.
The Department reserves the right to review working drawings at any time. Such review shall
not relieve the Design-Builder of the responsibility for the Design-Builder review or for the
overall correctness of working drawings including engineering and mathematical computations,
shop fits, filed connections.
105.8 Environmental Requirements.
105.8.1 Temporary Soil Erosion and Water Pollution Control. The Design-Builder shall
provide continuous and effective soil erosion and water pollution control in compliance with
Section 656 – Temporary Soil Erosion and Water Pollution Control.
105.8.2 Permit Requirements.
A.

Permits Granted To Department. Permits are to be included in or incorporated by
reference into the Design-Builder proposals. If Permits are not so included and
the Design-Builder is aware the Work will impact a regulated resource such as
waterbodies or wetland, the Design-Builder shall notify the Department before
Submitting a proposal. For a related provision, see Subsection 102.2.3.2 –
Proposer’s Duty to Notify Department If Ambiguities Discovered.
The Design-Builder is responsible for complying with all Permit conditions. If
the Design-Builder desires to modify or seek interpretation of any permit granted
to the Department, it must coordinate any such requests through the Department.
Any modifications to permits issued to the Department that may impact project
schedule or costs are at the sole risk of the Design-Builder.

B.

All Other Permits. Except as expressly provided otherwise in the Contract, the
Design-Builder, at its expense, shall procure all other environmental or land use
Permits, licenses, or other permissions that are necessary or appropriate to
perform the Work. At the time of application, the Design-Builder shall provide
the Department with notice of all applications for such Permits, licenses, or other
permissions, and upon request, a copy of all such applications. For a related
provision, see Subsection 104.3.2 – Furnishing of Other Property Rights,
Licenses, and Permits.

105.8.3 Wetland and Waterbody Impacts.
A.

General Prohibition. Except as specifically allowed by the Contract, there shall
be no permanent or temporary impacts to waterbodies or wetlands identified on
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the Plans or otherwise known to the Design-Builder. For a related provision, see
Subsection 656.3.4 – “Water Pollution Control Requirements”.
B.

Wetlands Outside Project Limits. If the Design-Builder desires to conduct an
activity that can disturb the soil in an area that is outside the Project Limits, but is
contiguous or in close proximity to such Limits, the area first must be examined
and analyzed by a qualified wetlands specialist in order to determine whether
wetlands exist, and if so, to delineate them. The Design-Builder must notify the
Department of all such examinations and analyses and the results thereof.
Wetlands so delineated must not be impacted unless properly permitted.
Any fill Material generated from this Project shall not be placed, stored, or
disposed of in a wetland at an off-site location unless the Design-Builder provides
the Department with written evidence that all Permits necessary for such use have
been obtained. Such evidence must be signed by the Owner of such site and
otherwise acceptable to the Department.

C.

Temporary Structures. Temporary Structures that are in place longer than seven
(7) months, temporary Structures that are not pile or similarly supported, or fill
that involves temporary or permanent impacts to wetlands are prohibited without
proper permitting or modification to existing Permits. Temporary Structures in a
waterbody must comply with any Contract provisions regarding Instream Work.

105.8.4 Hazardous Materials. If the Design-Builder encounters any condition that
indicates the presence of uncontrolled petroleum or Hazardous Materials, the Design-Builder
shall immediately stop Work, notify the Department, treat any such conditions with extreme
caution, and secure the area of potential hazard to minimize health risks to Workers and the
public, and to prevent additional releases of contaminants into the environment. Such conditions
include the presence of barrels, tanks, unexpected odors, discoloration of soil or water, an oily
sheen on soil or water, excessively hot earth, smoke, or any other condition indicating
uncontrolled petroleum or Hazardous Materials. The Design-Builder shall continue Work in
other areas of the Project unless otherwise directed by the Department. The Design-Builder shall
comply with all federal, State, and local laws concerning the handling, storage, treatment, and
disposal of uncontrolled petroleum or Hazardous Material. If the condition meets the definition
of a Differing Site Condition under Subsection 109.2.1, the Design-Builder may be eligible for
an Equitable Adjustment.
105.8.5 Dredge Spoils (Dredge Materials). Unless otherwise provided in the Contract,
dredge spoils may not be used as fill within the Project Limits. Any use or disposal of dredge
spoils must be in accordance with all applicable federal and State laws.
105.8.6 Pit Requirements.
A.

General. Pits that are sources of Material for the Project, including loam fields,
shall meet the requirements of this Subsection 105.8.6. The Design-Builder must
procure an Agreement from the Owners of such pits stating that the Owners will
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comply with these requirements. If requested by the Department, the DesignBuilder will provide the Department with a copy of such Agreement.
B.

Excavation Requirements. Surface Material stripped from the pit shall be stored
to allow for restoration of the pit. The Design-Builder shall not excavate from pit
faces that are vertical or have an overhang. The Design-Builder must stop
excavating within a 2 horizontal to 1 vertical slope 10 feet inside of a property
line of a deposit, even though the Material within the pit may have a steeper angle
of repose. The exception may be when an additional Agreement is reached with
an adjacent property Owner to allow the extension of a pit onto the adjacent
property Owner’s land. The Design-Builder must insure that hazards such as
steep pit faces and ponds are protected by flattening slopes or by erecting suitable
fencing.

C.

Rehabilitation. If the pit is licensed by MDEP or LURC, the Design-Builder shall
follow the rehabilitation provisions of said license and provide copies of license
upon request. In the absence of such license requirements, pits, including loam
fields, shall be rehabilitated as provided below and in Section 657 –
Rehabilitation of Pits.
1.

Newly opened pits and loam fields from which any Material has been
removed for the Project shall be completely rehabilitated, as defined
below.

2.

Areas of extensions of existing pits from which common borrow, granular
borrow, gravel borrow, rock borrow, or loam have been removed for the
Project shall be completely rehabilitated.

3.

Areas of extensions of existing pits that have become depleted, as defined
below, by the removal of other gravel, sand, Aggregate items, or loam for
the Project shall be completely rehabilitated.

4.

Areas of extensions of pits which have not become depleted by the
removal of other gravel, sand, Aggregate items, or loam shall be
rehabilitated to the extent of grading the slopes to 1 horizontal to 1 vertical
or flatter.

For the purposes of this Subsection 105.8.6, the following definitions apply:
“Completely Rehabilitated” means grading all areas disturbed as a result of the
Department Project and treating of the ground surface in accordance with Section 657 –
Rehabilitation of Pits.
“Depleted” means when the only remaining Material is within 3 meters of a property line
on a 1 horizontal to a 1 vertical slope or when the character of the Material so radically changes
that it can no longer be used as originally anticipated.
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105.8.7 Environmental Non-compliance – Remedies and Costs. The Design-Builder
shall be in non-compliance if it, or Subcontractors at any tier, fail to comply with the terms of the
Contract or, pursuant to Subsection 104.3.7 – Laws To Be Observed, any applicable
environmental or land use law or regulation including Project specific permit conditions.
If the Design-Builder is in non-compliance as determined by the Department or
regulatory agencies, the Department may, at its discretion:
A.

Withhold all Progress Payments, or any portion thereof, during the period the
Design-Builder is in non-compliance;

B.

Remedy such non-compliance using State forces or another Design-Builder and
deduct all costs incurred by the Department from Progress Payments. Such costs
include direct costs, Project Engineering costs, and Design-Builder costs from
amounts otherwise due the Design-Builder, and/or

C.

Suspend the Work for cause and without cost or liability to the Department. Said
suspension shall continue until the Design-Builder has addressed all noncompliance issues as directed by the Department.

The Design-Builder shall be responsible for any fines and penalties assessed by
environmental or land use regulatory agencies due to such non-compliance. Such penalties may
be withheld from amounts otherwise due the Design-Builder. For related provisions, see
Sections 108.6 – Right to Withhold Payments and 108.10.3 – Amounts Due to the Department.
105.9 Historic and Archeological Considerations. Unless expressly provided otherwise by the
Contract, the Maine State Historic Preservation Office has determined that the Project will have
no effect upon any site of historic or archaeological significance, as identified by the National
Historic Preservation Act of 1966 and the Archaeological and Historic Preservation Act of 1974.
If the Design-Builder discovers any object of potential archaeological, paleontologic, or other
historic interest, all Work that could disturb said object shall immediately cease and shall not be
resumed until an investigation of the object and related deposits have been completed and the
removal of articles of interest has been accomplished. Should such a deposit be discovered, the
Design-Builder shall notify the Department immediately.
The first indication of archaeological deposits may be the burial grounds or campsites of Native
Americans that reveal the bones of the dead and the people’s implements. The first indications
of paleontologic deposits may be the exposure of marine fossils or shells found mainly in clay
deposits. Indications of deposits of more recent historic interest may be the exposure of dumps
in landfill areas, abandoned campfire sites, and building foundations.
Any Delay of the Design-Builder’s operations resulting from the above will be analyzed in
accordance with Section 109.3 – Adjustments for Delay, except that in no event will such Delay
be a Compensable Delay.
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The Design-Builder is notified of a Maine statute, 27 MRSA §371, which States that artifacts,
specimens, and material, which are public property by virtue of having been found on, in, or
beneath State controlled lands, and places Ownership of the same in the State of Maine.
105.10 Equal Opportunity and Civil Rights.
Unless expressly provided otherwise in the RFP Documents, the provisions contained
herein apply to this Contract.
A.

Maine Code of Fair Practices and Affirmative Action. The Design-Builder must
comply with the provisions of Maine’s Code of Fair Practices and Affirmative
Action, 5 MRSA §781, et seq., and all regulations promulgated thereunder. This
Code, at 5 MRSA §784(2), reads as follows.
“During the performance of this Contract, the Design-Builder agrees as follows:

B.

1

The Design-Builder will not discriminate against any employee or
applicant for employment because of race, color, religious creed, sex,
sexual orientation, national origin, ancestry, age, physical handicap, or
mental handicap. Such action shall include, but not be limited to, the
following: Employment, upgrading, demotions, transfers, recruitment or
recruitment advertising; layoffs or terminations; rates of pay or other
forms of compensation; and selection for training, including
apprenticeship.

2

The Design-Builder will, in all solicitations or advertisements for
employees placed by or on behalf of the Design-Builder, State that all
qualified applicants will receive consideration for employment without
regard to race, color, religious creed, sex, sexual orientation, national
origin, ancestry, age, physical handicap, or mental handicap.

3

The Design-Builder will send to each labor union or representative of the
Workers with which he has a collective or bargaining Agreement, or other
Contract or understanding, whereby he is furnished with labor for the
performances of [sic] his Contract, a notice, to be provided by the
Contracting Department or agency, advising the said labor union or
Workers’ representative of the Design-Builder’s commitment under this
Section and shall post copies of the notice in conspicuous places available
to employees and to applicants for employment.

4

The Design-Builder will cause the foregoing provisions to be inserted in
all Contracts for any Work covered by this Agreement so that such
provisions will be binding upon each Subcontractor.”

Maine Human Rights Act. The Design-Builder must comply with the provisions
of Maine’s Human Rights Act, 5 MRSA §4551, et seq., and all regulations
promulgated thereunder. This Act provides, among other things, that it is
unlawful discrimination for any employer to fail or refuse to hire or otherwise
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discriminate against any applicant for employment because of race or color, sex,
sexual orientation, physical or mental disability, religion, age, ancestry or national
origin, except when based on a bona fide occupational qualification.
C.

EEO Notice to Labor Sources. Pursuant to Maine’s Code of Fair Practices and
Affirmative Action and federal law, all Design-Builders and Subcontractors and
engaged in Work on this Project must notify each union and/or the Maine
Department of Labor’s Career Centers and Job Service Centers from which the
Design-Builder intends to obtain labor, and pledge to provide equal employment
opportunities without regard to race, color, religion, sex, sexual orientation,
national origin, or disability. This notice must consist of the letter shown on this
page below. The letter must be written on the Design-Builder’s or Subcontractors
letterhead stationery and sent to the applicable union or agency. A list of Maine
Department of Labor’s Career Centers and Job Service Centers follows the
letterform.
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To: ___________________________________________________________________________
(Union, employment agency or employee’s representative)
______________________________________________________________________________
(Address)
Subject:

Equal Employment Opportunities on
State Project No.:
__________________________________________
Federal Aid Project No.
__________________________________________
Location:
__________________________________________
Description of Work:
__________________________________________

For Work related to the construction of the above listed Project to be performed under State
Contract No.: _____________________________, I have pledged to provide equal employment
opportunities without regard to race, color, religion, sex, national origin, or disability. This
pledge applies to all employees and applicants for employment in connection with:
y
y
y
y
y
y

Hiring, Placement, Upgrading, Transfer or Demotion
Recruitment, Advertising or Solicitation for Employment
Treatment During Employment
Rates of Pay or Other Forms of Compensation
Selection for Training, Including Apprenticeship
Layoff or Termination

Inquiries and complaints should be addressed to:
President’s Committee on Equal Employment Opportunity
Washington, D.C. 20425
Signed: ___________________________________
____________________________________
(Title)
For:

____________________________________
(Design-Builder)
____________________________________
____________________________________
(Address)
____________________________________
(Dated)
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MAINE DEPARTMENT OF LABOR CAREER CENTERS:
Augusta
21 Enterprise Drive, Suite 2
109 State House Station
Augusta, ME 04333- 0109
624-5120 or 1-800-760-1573
Fax: 287-6236
TTY: 1-800-633-0770

Machias
15 Prescott Drive, Suite 1
Machias, ME 04654
255-1900 or 1-800-292-8929
Fax: 255-4778
TTY: 800-381-9932

Skowhegan
98 North Avenue, Suite 20
Skowhegan, ME 04976-1923
474-4950 or 1-800-760-1572
Fax: 474-4914
TTY: 888-697-2912

Bangor
45 Oak Street, Suite 3
Bangor, ME 04401-7902
561-4050 or 1-888-828-0568
Fax: 561-4066
TTY: 800-498-6711

Madawaska
88 Fox Street, Suite 103
Madawaska, ME 04756-1352
728-6345 or 1-800-432-7881
Fax: 728-4491 TTY-888-6972877

South Paris
(Western Maine Community
Action Job Training)
232 Main St
South Paris, Maine 04281
743-7763
Fax: 743-8439

Bath
34 Wing Farm Parkway
Bath, ME 04530-1515
442-0300 or 1-888-836-3355
Fax: 442-0065
TTY: 888-697-2871

Portland
185 Lancaster Street
Portland, ME 04l01-2453
771-5627 or 1-877-594-5627
Fax: 822-0221
TTY : 888-817-7113

Springvale
9 Bodwell Court
Springvale, ME 04083
324-5460 or 1-800-343-0151
Fax: 324-7069
TTY: 888 697- 2913

Calais
One College Drive
Calais, ME 04619
454-7551 or 1-800-543-0303
Fax: 454-0349
TTY: 888-697-2883

Presque Isle
66 Spruce Street, Suite 1
Presque Isle, ME 04769-3222
760-6300 or 1-800-635-0357
Fax: 760-6350
TTY: 888-697-2877

Wilton Career Center
865 US Route 2 E
Wilton, Maine 04294-6649
645-5800 or 1 800 982-4311
Fax: 645-2093
TTY 888 697- 2895

East Millinocket
1 Dirigo Drive, Suite 2
East Millinocket, ME 04430
746-9608 or 1-800-777-8173
Fax: 746-9439
TTY: 800-498-6711

Rockland
91 Camden Street, Suite 201
Rockland, ME 04841-3424
596-2600 or 1-877-421-7916
Fax: 594-1428
TTY: 888-212-6229

Lewiston
5 Mollison Way
Lewiston, ME 04240-5805
753-9000 or 1-800-741-2991
Fax: 783-5301
TTY: 877-796-9833

Rumford
60 Lowell Street
Rumford, ME 04276-2096
364-3738 or 1-877-421-7915
Fax: 369-9315
TTY: 888-313-9400
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Prevention of Sexual Harassment. It is the policy of the Department that all
parties have a right to Work in an environment free from harassment, including
sexual harassment. Maine State Law and the Department prohibit any and all
forms of sexual harassment in the Workplace, on the job site or that which may
have an effect on the Work environment.
THEREFORE:
The Design-Builder hereby agrees to the following requirements in order to
provide and promote a non-discriminatory Workplace free of sexual harassment.

E.

1.

No Design-Builder, supervisor, or employee shall allow repeated,
objectionable, or unwanted verbal or physical advances, sexually explicit
derogatory Statements, or sexually discriminatory remarks which cause
discomfort, humiliation, or are in any way offensive to the recipient, or
which interfere with the quality of any employee’s Work environment in
any way. Furthermore, no one on any job shall threaten or insinuate either
explicitly or implicitly that any employee’s submission to or rejection of
sexual advances will have any effect on that person’s employment, job
assignment, training, evaluation, promotion, wages, or any other term or
condition of employment or future job opportunity. Design-Builders,
under Maine State Law, are responsible for ensuring and maintaining a
Work environment, which is free from sexual harassment.

2.

Design-Builders shall also be responsible for ensuring that no retaliation,
reprisal, or intimidation be directed against any complainant or other
employee who provides information to any person or agency investigating
an allegation or complaint of sexual harassment.

Certification of Continuing EEO Efforts. The Design-Builder must certify, to the
best of its knowledge and belief, that the Design-Builder has made and will
continue to make a good faith effort to comply with all applicable State
requirements on equal employment opportunity, non-discrimination, and
affirmative action.
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SECTION 106 - QUALITY
Scope of Section. This section contains general provisions related to the Quality of work
including roles, standards, Materials, Quality Control, Acceptance, Non-conforming Work, and
warranties.
106.1 Quality Control during Design. To ensure that the Design-Builder’s design fulfills the
requirements of the Contract Documents, and the materials, equipment, and all elements of the
Design-Builder’s Work perform satisfactorily for the purpose intended, the Design-Builder shall
provide a Design Quality Management Plan (DQMP) for project design. The plan shall be
prepared and submitted for review and concurrence by the Department. The Design-Builder
shall at all times abide by the requirements of this plan. The DQMP shall be submitted within
twenty (20) Days of NTCW.
The DQMP objective is intended to place the responsibility for the quality of the design on the
Design-Builder, facilitate construction by the Design-Builder, and allow the Department to fulfill
its responsibilities of exercising due diligence in overseeing the design process and products.
106.1.1 Plan. The Design-Builder shall submit a DQMP that ensures that all Design Documents
are prepared in accordance with generally accepted design and engineering practice and meet all
requirements of the Contract Documents. The plan shall:
A.

Describe the quality control and assurance procedures the Design-Builder’s
design plans, specifications, reports, calculations, and other documentation used
for construction will follow for the project and be organized by design discipline
(structural, civil, utilities, etc.). These procedures shall specify appropriate
quality requirements and control deviations from such requirements.

B.

Describe the QC/QA procedures for preparing and checking all plans,
specifications, calculations, reports, and all other documents that designers will
prepare for use by the Design-Builder. Independent checking and back checking
of these documents shall be in accordance with industry accepted practices.
Computer program verification shall also be included. This shall pertain to all
designs including release for construction packages issued prior to final design
plans.

C.

Describe the procedures for coordinating and ensuring that all work performed by
subconsultants and other design disciplines has proper QC/QA as required in the
DQMP to ensure that conflicts, omissions or misalignments do not occur between
design discipline drawings or specifications.

D.

Describe the procedures that ensure that the Design-Builder personnel are familiar
with the provisions of the contract documents concerning their perspective
responsibilities. Provide for training and certification as appropriate of personnel
performing activities affecting or assessing the quality of design and to ensure that
the design is performed in accordance with the DQMP and contract requirements.
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E.

Describe the independent quality control and quality assurance organization,
including the number of employees with specific quality control and quality
assurance responsibilities. A chart showing lines of responsibility shall be
included. Persons and organizations performing QC/QA functions shall have
sufficient authority to identify quality problems and to initiate, recommend,
provide and verify implementation of solutions. Persons performing QC/QA
functions shall be at an organizational level that ensures that the proper
performance of their duties is not influenced by the potential impacts to project
schedule.

F.

Identify the names, qualifications, duties, and authority of each person assigned as
either a QC or QA reviewer. Each person assigned to a QC or QA role shall be
exclusively designated as such and will perform no work related to the design that
they are reviewing.

G.

Identify the process for all quality audits and also the Release for Construction of
Design plans and specifications and clearly states the person responsible for each
of these activities. Auditors must be completely independent from the design
process.

106.1.2 Quality Assurance Manager for Design. The Quality Assurance (QA) Manager
identified in the proposal is considered one of the Project’s key personnel. The QA Manager
shall be responsible for the overall management of the QC/QA process. The Manager shall be a
Professional Engineer registered in the State of Maine and shall report to the Design Manager.
The Design-Builder shall not replace the QA Manager without prior written approval of
the Department. A written request to replace the QA Manager shall name a new QA Manager
that will be available for the project full time within twenty (20) days of Department approval.
106.1.2.1 Senior Experienced Engineers. The Design-Builder shall provide senior
experienced engineers to check all design work. These engineers shall be Maine registered
professionals engineers in the design discipline and type of work being checked and shall have
an equal or higher level of qualification and experience than the engineers performing the design.
106.1.2.2 Engineer. The Design-Builder shall designate (by name) an Engineer.
The engineer shall be a Maine registered professional engineer who is personally responsible for
directly supervising the Design and who will stamp, sign and date all design plans, reports and
specifications for a given item or segment of the Work.
106.1.2.3 Design Quality Checks. Design Checkers shall not be directly involved
with the design item, segment, or phase being checked. If Design Checkers are not available
within the design firm conducting the design work, the Design-Builder shall arrange with an
independent firm, other than the design firm or subsidiaries of the design firm, to conduct QC
checks. Design Checker of the independent firm or firms, shall meet the qualification
requirements indicated in the Project Requirements for senior experienced engineers. The
independent firm shall follow the Design Quality Management Plan for conformance with QC
procedures for this Work.
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106.2 Quality Control during Construction. This section contains general provisions related to
the Quality of Work including roles, standards, Materials, Quality Control, Acceptance, Nonconforming Work, and warranties.
106.2.1 Roles Regarding Quality.
106.2.1.1 Cooperation. The Design-Builder and the Department shall work
cooperatively within their respective Quality Assurance (QA) responsibilities to produce and
document a high quality project, meeting or exceeding the quality requirements of the contract.
106.2.1.2 Role of the Design-Builder. The Design-Builder is responsible for all
aspects of the quality of construction, including labor, equipment, materials, incidentals,
processes, construction methods, and QC. The Design-Builder shall develop, submit for
approval, implement, and adjust if necessary a QCP for the work specified.
106.2.1.3 Role of the Department. The Department is responsible for approving
the QCP, and assuring that the Design-Builder is following the QCP. The Department will
perform random acceptance sampling, testing, and inspection for any element of the work to
ensure compliance with the QCP and contract requirements. The Department may also perform
selective Acceptance sampling and testing at any time. The Department may perform or require
the Design-Builder to submit Independent Assurance sampling and/or testing at any time.
106.2.2 Quality Standards.
106.2.2.1 Conformity with Contract. The Design-Builder shall comply with all
contract requirements in performance of the work. Any required plans such as QCP, the TCP,
and the SEWPCP, as approved by the Department, are binding upon the Design-Builder as
contract requirements.
106.2.2.2 Standards. All work, to the extent applicable, shall conform to the
appropriate, related, current editions of the following publications, including, but not
limited to:
Maine Department of Transportation
a. Design-Build General Conditions
b. Standard Details and Supplemental Standard Details
c. Standard Specifications with Interim Specifications
d. Outline of the Department’s latest Project Development Process
e. CADD Standards
f. Bridge Design Guide
g. Highway Design Guide
h. Survey Manual
i. MaineDOT Right-of-way Policies and Procedures
j. MaineDOT Utilities Policies and Procedures
k. MaineDOT Construction Manual
l. MaineDOT Metric Conversion Plan
m. MaineDOT Best Management Practices for Erosion and Sediment
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n. MaineDOT Format for Bridge Geotechnical Reports
o. MaineDOT Format for Highway Geotechnical Reports
AASHTO
a. A Policy on Geometric Design of Highways and Streets
b. LRFD Bridge Design Standards with Interim Specifications
c. Standard Specifications for Highway Bridges with Interim Specifications
d. Other Applicable AASHTO Standards and Guide Specifications
Highway Research Board
a. Highway Capacity Manual, SR 209
U.S. Department of Transportation
a. Pertinent Federal-Aid Policy Guides
b. Rules and Regulations, Federal Highway Administration
c. Manual on Uniform Traffic Control Devices for Streets and Highways
d. Roadside Design Guide
e. FHWA Right-of-Way Project Development Guide
Deviations from any of those referenced design standards must be made, in writing, by the
Department.
106.2.2.3 Endorsed and Sealed. All plans, specifications, estimates, and data
prepared by the Design-Builder shall be signed and sealed with a State of Maine seal by the
Design-Builder’s Licensed Professional Engineer, Landscape Architect, Geologist, Site
Evaluator, Surveyor, Soil Scientist, Appraiser, or other professional, as applicable under Maine
State Law.
106.2.2.4 Conformity with Other Standards. Unless otherwise provided in the
contract, all work shall conform to the following standards, as applicable.
A.

The Department’s Standards

B.

AASHTO

C.

ASTM

D.

Standard conditions and special conditions contained in any permit

E.

Recommended Procedures for the Safety Performance Evaluation of Highway
Features (NCHRP 350)

F.

Manufacturer’s Specifications and Recommendations

106.2.2.5 Industry Standards. If there is no applicable standard set forth in this
Contract for a particular item of work, then the Design-Builder shall perform that item of work in
accordance with industry standards prevailing at the time of bid.
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106.2.3 Material Quality.
106.2.3.1 General. Materials and manufactured products incorporated into the
work shall be new unless otherwise specified, free from defect, and in conformity with the
contract.
When material is fabricated or treated with another material or where any
combination of materials is assembled to form a finished product, any or all of which are covered
by specifications, the Department may reject the finished product if any of the components do
not comply with the specifications.
106.2.3.2 Quality Requirements. Materials shall meet the requirements of the
contract at the time they are incorporated into the work. The Design-Builder shall test proposed
sources of materials, and materials shall not be used in the work until passing results are
obtained.
The Design-Builder shall perform QC inspection, sampling, testing, and
documentation in accordance with the contract requirements and the QCP. For work without
specific QC requirements, the Design-Builder shall perform inspection, sampling, and testing, as
the Design-Builder deems necessary to ensure adequate process control and end product quality.
The Design-Builder shall provide all facilities, testing equipment, and material
samples as the Department may require to collect and forward Acceptance samples, and conduct
related field tests.
The Design-Builder shall supply materials and perform work using methods and
equipment in a manner, which will not degrade the quality of the materials. Materials with prior
approval that become unfit for use or fall outside the specification limits will result in the
affected product being declared non-conforming work. For a related provision, see Section
106.6 – Non-conforming Work.
The cost of the Design-Builder’s QC activities and for furnishing facilities, testing
equipment, and samples for the Department’s Acceptance activities is included in the lump sum
price.
106.2.3.3 Sources.
A.

General. The Design-Builder shall furnish all materials and products required to
complete the work, except as otherwise provided in the Contract. Unless
otherwise specified in the Contract, the Design-Builder shall use only those
products contained on the Department’s List of Pre-Approved Materials
(available on the Department internet site – www.maine.gov/mdot/index.php ), if
a list is established for that type of product or material.

B.

Department Furnished Materials. The Contract may specify that the Department
will furnish certain materials. If the Design-Builder reasonably believes that the
Department-furnished material is deficient in any way, the Design-Builder shall
immediately notify the Department before accepting delivery. After acceptance
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of delivery, the Design-Builder is responsible for all risk or loss of Departmentfurnished material. The cost of inspecting, handling, and storing Departmentfurnished materials after delivery is incidental to the Contract. The Department
may deduct from amounts otherwise due the Design-Builder all costs necessary to
make good any shortage, damage, or deficiencies discovered after the DesignBuilder accepts delivery including any demurrage or car hire charges.
106.2.3.4 Storage. The Design-Builder shall store materials to preserve their
quality and fitness for the work. If materials fail to meet the requirements of the Contract, the
materials will be rejected. The Department may inspect stored materials at any time. The
Design-Builder shall locate stored materials to facilitate their prompt inspection. The
Department may approve portions of land within the Right-of-Way for storage purposes and for
the placing of the Design-Builder’s equipment, but the Design-Builder shall provide any
additional land required without cost to the Department. The Design-Builder shall not use
private property for storage purposes without written permission of the owner, with copies of the
written permission furnished to the Department upon request. The Design-Builder shall restore
all storage sites, whether within the Right-of-Way or on private property, to original condition at
the completion of the project, without cost to the Department. The provisions of this Section
shall not apply to the stripping and storing of topsoil or to other materials salvaged from the
work.
106.2.3.5 Handling. The Design-Builder shall handle all materials in a manner
that preserves their quality and fitness for the work. The Design-Builder shall transport
aggregates in tight vehicles to avoid loss or segregation of materials after loading and measuring.
106.2.3.6 Unacceptable Materials. The Department may reject materials not conforming to the Specifications at any time, and the Design-Builder shall remove them
immediately from the project site unless otherwise instructed by the Department. The DesignBuilder shall not store or use rejected materials on any Department project.
106.2.3.7 Sampling and Testing. Department personnel may take samples for
Acceptance Testing. Work in which material is used without the Department’s approval will be
at the Design-Builder’s sole risk and the work will be considered non-conforming work. Unless
otherwise designated, the Department’s testing costs will be at the expense of the Department.
Materials being used are subject to inspection, testing, or rejection at any time. The Department
will furnish copies of test reports to the Design-Builder upon request.
The Design-Builder is responsible for the quality of construction and materials
incorporated into the work. The Design-Builder shall perform all necessary QC inspection,
sampling, and testing in accordance with the approved QCP. The Design-Builder shall not rely
on the results of the Department’s Acceptance Testing for process QC.
The Design-Builder may observe the Department’s sampling and testing
activities. If the Design-Builder observes a deviation from the specified sampling or testing
procedures, then the Design-Builder shall describe the deviation to the Department immediately
and document the deviation in writing within 24 hours.
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106.3 Quality Control.
106.3.1 General. The Design-Builder shall develop, submit, and implement a Quality
Control Plan (QCP), approved by the Department, for those items of work specified that will
result in work that meets or exceeds the quality requirements of this Contract. Quality Control
for all work is the Design-Builder’s responsibility.
A.

Submittal. Within ten (10) Days of Contract Execution or at least twenty (20)
days before any related work is to be performed, the Design-Builder shall submit
three copies of its QCP to the Department.

B.

Approval. Within five (5) Days of Receipt, the Department will determine if the
QCP is in accordance with the requirements of this Section 106.3 and (1) notify
the Design-Builder that its QCP is approved or (2) return it for any needed
revisions. If returned for revision, the Design-Builder shall resubmit three copies
of its revised QCP as provided above within five (5) days and the Department will
have five (5) days from receipt of the revised plan to notify the Design-Builder
whether its QCP is approved or again requires revision. Additional iterations will
occur in a like manner until the Department approves the Design-Builder’s QCP.
Failure to submit an approvable QCP shall not be cause for any adjustment to
compensation or time.

Upon final approval of the QCP, the Design-Builder shall provide five (5) bound copies
to the Department. All Design-Builder QC personnel shall also be issued their own copy of the
approved QCP.
The Design-Builder’s QCP shall consist of plans, procedures, responsibilities, authority,
and an organizational structure that demonstrates that an effective level of QC will exist and that
the end result products will comply with all Contract requirements. The Design-Builder shall
provide all necessary QC inspection, sampling, and testing to implement the QCP. The QCP
shall include an organizational structure and reporting requirements that demonstrate that QC
personnel have sufficient independence to allow them to be primarily concerned with quality, as
opposed to schedule and budget.
The individual managing the QCP shall be a full-time employee of the Designer engaged
by the Design-Builder. The individual shall have full authority and responsibility for assuring
effective implementation and maintenance of a quality system and for instituting any and all
actions necessary for the successful implementation of the QCP. The individual is responsible
for assuring the existence of information systems that measure the effectiveness of the quality
program. The individual shall have access to executive management to report on the
performance of the quality system.
The Design-Builder’s management with executive responsibility shall review the quality
system at defined intervals sufficient to ensure its continuing suitability and effectiveness in
satisfying the quality policy and objectives.
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The frequency of the reviews shall be dependent on the maturity of the quality system
being implemented and the results of the last management review. Minutes shall be taken of the
quality review meetings and these minutes shall be provided to the Department.
The Department will not sample or test for process control or assist in controlling the
Design-Builder’s production operations. The Design-Builder shall provide QC personnel and
testing equipment capable of providing a quality product that meets or exceeds the Contract
requirements.
106.3.2 Quality Control Plan Requirements. The QCP shall include, at a minimum, the
following:
A.

All Work items covered by the QCPB

B.

Sampling location and techniques

C.

Tests and test methods

D.

Testing frequencies

E.

Inspection frequencies

F.

Documentation procedures, including:
1.

Inspection and test records

2.

Temperature measurements

3.

Accuracy, calibration, or recalibration checks performed on production or
testing equipment

G.

Resolution of defective work

H.

Resolution of non-conforming work

I.

Qualifications of inspection staff

J.

Design-Builder’s QC organizational chart and description of responsibilities

The QCP shall identify the Design-Builder’s QC personnel, including the design quality
control manager official ultimately responsible for the quality of the work. The Department’s
QCP approval process may include inspection of testing equipment and a sampling and testing
demonstration by the Design-Builder’s QC inspector(s) to assure an acceptable level of
performance.
106.3.3 Testing. Qualified technicians in laboratories approved by the Department shall
perform all QC testing covered by the QCP. Technician qualifications shall be as described in
Subsection 106.3.4 – QC Inspector Qualifications for the corresponding item of work.
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Upon notification by the Department, the Design-Builder’s testing personnel shall
perform sampling and testing operations and be evaluated by the Department’s Independent
Assurance Inspection and/or Testing personnel to verify the accuracy of Design-Builder test
results. Any discrepancies noted shall be investigated by the Design-Builder and appropriate
corrective action taken.
Laboratory facilities shall be clean and all equipment shall be maintained in proper
working condition. The Department shall be permitted unrestricted access to inspect the DesignBuilder’s laboratory facility. The Department will advise the Design-Builder in writing of any
noted deficiencies concerning the laboratory facility, equipment, supplies, or testing personnel
and procedures. Deficiencies shall be grounds for the Department to order an immediate stop to
incorporating materials into the work until deficiencies are corrected. Work already in place
affected by QC deficiencies is non-conforming work.
The Design-Builder shall maintain records of all inspections and tests. The records shall
indicate the nature, number, and type of deficiencies found, the quantities approved and rejected,
and the nature of corrective actions taken. The Design-Builder shall maintain standard testing
equipment and qualified personnel as required by the Contract.
The QCP shall include the testing and record keeping requirements for each item as
contained in the Contract. The number preceding each item refers to the item and specification
number in the Standard Specifications. When testing requirements are not specified, the DesignBuilder shall perform all testing and record keeping as recommended by the manufacturer,
vendor, or supplier.
If an item is required to be in the QCP but the Standard Specifications do not specify
testing requirements, the Design-Builder shall propose testing requirements in the QCP.
The Design-Builder shall maintain Control Charts in a manner and location acceptable to
the Department. At a minimum, the Control Charts shall identify the project number, each test
parameter, the upper and lower control limits applicable to each test parameter, and the running
average of the last three Design-Builder test results. The Design-Builder shall use the Control
Charts as part of a process control system for identifying production and equipment problems
and for identifying potential quality reductions before they occur. Acceptable Control Charts are
part of the approved QCP.
After final records review, the Design-Builder will certify with a written report by the
QCP Manager to the Department that the project has been constructed and inspected, and all
materials have been tested in accordance with the Contract. The written report shall be stamped
and sealed by a registered Professional Engineer from the State of Maine.
106.3.4 QC Inspector Qualifications. When a QCP is required, the Design-Builder’s QC
Inspectors shall hold all certifications from MCTCB or NETTCP that apply to the items included
in the QCP. The Department may require the Design-Builder to remove Inspectors from the
project that are not certified as required or that are otherwise unqualified or unable to fulfill their
duties in a good and workmanlike manner.
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106.3.5 Inspection Requirements. The QCP shall cover all construction operations on the
site and at off-site production facilities, keyed to the proposed construction materials, sequence,
and schedule. The QCP shall also identify QC personnel (including qualifications), procedures,
controls, tests, records, and forms to be used.
The Design-Builder shall provide a copy of each completed QC report to the Department
by 1:00 PM on the day following each construction activity, unless other arrangements are made
with the Resident. Failure to provide this report will constitute non-compliance with the QCP
and the Contract.
If an item is required to be in the QCP but QC Inspection requirements are not specified
in the Contract, the Design-Builder shall propose inspection and record keeping requirements for
such items in the QCP.
106.3.6 QCP Non-Compliance. The Design-Builder shall comply with the approved
QCP and shall take all other steps necessary to assure a high quality project.
Failure by the Design-Builder to comply with the approved Quality Control Plan will
result in the following actions:
A.

1st Incident: Written warning. If the Design-Builder does not take corrective
action upon receipt of written warning, the Department will escalate immediately
to the 2nd Incident.

B.

2nd Incident: Mandatory work suspension until compliance and loss of 1% of the
value of the work item covered by the QCP, as described in this Section.

C.

3rd Incident: Mandatory work suspension until compliance and loss of an
additional 2% of the value of the work item covered by the QCP, as described in
this Section.

D.

4th and subsequent Incidents: Mandatory work suspension until compliance and
loss of an additional 3% of the value of the work item (each occurrence) covered
by the QCP, as described in this Section.

During all periods of the Design-Builder’s failure to follow the approved QCP, no
positive pay incentives will be calculated or paid if the Department accepts the material.
Disincentives for failure to comply with the approved QCP are additive, and the
Department will deduct any disincentives due from amounts otherwise due the Design-Builder.
These disincentives are intended to encourage the Design-Builder to comply with its approved
QCP, and are not related to the quality of the material provided.
106.4 Quality Assurance. The Department may conduct Quality Assurance by:
A.

Review of QC Reports.

B.

Random inspection of work.
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C.

Randomly accompanying the inspector during QC Inspections/Testing.

D.

Sampling and Testing

Items that are to be buried or covered, are of high cost, or affect the long-term durability
of the work must receive extra attention in the QA effort.
Unacceptable work, found by the Department’s Representative, will be brought to the
attention of the Resident, who will determine what corrective action that the Design-Builder will
take. The Design-Builder shall schedule the corrective work with the Resident, and both the QC
and Department’s Representative will witness the corrective work. Failure of the Design-Builder
to correct unacceptable work in a timely manner, as determined by the Department, may result in
the withholding of progress payment(s) or suspension of the work, or both. The Design-Builder
will not be eligible for either additional monetary compensation or a time extension should this
happen. If necessary for protection of the work or for public convenience, the Department may
accomplish corrective work by other means and deduct the cost from any monies due the
Design-Builder.
The Department may review and obtain copies of all QC test reports (including original
test data), inspections reports, and control charts at all reasonable times without cost to the
Department.
If the Department decides to inspect the materials or operations at the plant, then the
following conditions shall be met:
A.

The Department shall have the cooperation and assistance of the Design-Builder
and the producer with whom the Design-Builder has arranged for materials.

B.

The Department shall have full access at all times to the parts of the plant that
concern the manufacture and production of the materials being furnished.

C.

If required, the Design-Builder shall arrange for an approved testing laboratory
building for the sole use of the Department. The building shall be located near the
plant and conform to the requirements of Section 639 – Engineering Facilities.

D.

The Design-Builder shall provide any needed equipment for safe access to plant
stockpiles, equipment, and operations.

106.5 Acceptance. The Department is responsible for determining the acceptability of the Work.
Acceptance of the material is based on the visual inspection of the construction, monitoring of
the Design-Builder’s QCP, and Acceptance Test results. Acceptance sampling and testing is the
responsibility of the Department (unless alternate procedures are specified). The Design-Builder
is responsible for furnishing facilities, testing equipment, transportation, and material samples as
required. The Department’s acceptance does not alter or waive the Design-Builder’s
responsibility for QC, as set forth in this Section
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106.6 Non-Conforming Work.
A non-conformance shall be defined as any condition in equipment, materials, or processes
which does not comply with required drawings, specifications, codes, standards, documentation,
records, procedures, or contract requirements which cause the acceptability of equipment,
materials, or processes to be unacceptable or indeterminate.
Non-conforming product shall be reviewed in accordance with documented procedures, and if
required:
A.

Reworked to meet the specified requirements;

B.

Reworked in accordance with a Department approved rework procedure;

C.

Regarded for alternative applications; or

D.

Rejected or scrapped.

Repaired and/or reworked product shall be re-inspected in accordance with the QCP and/or other
documented procedures
If the Department determines that non-conforming work substantially conforms to the Contract,
the Department may accept the non-conforming work, provided that the Department may require
a credit to the Department to be deducted from amounts otherwise due the Design-Builder. If the
Department and Design-Builder cannot agree to the amount of the credit, the work shall be
unacceptable work.
106.6.1 Unacceptable Work. The Design-Builder shall remove, replace, or otherwise
correct all unacceptable work as directed by the Department at the expense of the DesignBuilder, without cost or liability to the Department.
106.6.2 Unauthorized Work. Prior to Final Acceptance and upon written order by the
Department, the Design-Builder shall remove or uncover unauthorized work. After examination,
the Design-Builder shall rebuild the uncovered work to a condition conforming to the Contract at
the expense of the Design-Builder and without cost or liability to the Department. Any delay
arising from unauthorized work shall be an inexcusable delay.
106.6.3 Uninspected Work. Prior to Final Acceptance and upon written order by the
Department, the Design-Builder shall uncover uninspected work. After examination, the DesignBuilder shall rebuild the uncovered work to a condition conforming to the Contract.
106.7 Warranty Provisions.
106.7.1 Warranty By Design-Builder.
For items not specified in the Project
Requirements the Design-Builder unconditionally warrants and guarantees that the project will
be free from warranty defects for one year from the date of Final Acceptance. Final Acceptance
includes receipt of all conforming closeout documentation. For a related provision, see
Subsection 107.8.5 – Final Acceptance.
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If the Department discovers any warranty defects during the warranty period, the DesignBuilder agrees to perform all remedial work as specified by the Department, at no additional cost
or liability to the Department.
For a related provision regarding obligations regarding plantings, see Subsection 104.5.9
– Landscape Subcontractors.
106.7.2 Warranty Definitions. Notwithstanding any other provision of the Contract, the
following words or phrases have the following definitions for the purposes of the DesignBuilder’s warranty obligation under this Contract.
A.

Warranty Defects. Conditions that result from material, manufacture, or
workmanship and that are not in conformity with the Contract or with industry
standards applicable to the work prevailing at the time of submission of the bid.
Warranty defects do not include (A) normal wear and tear, (B) conditions caused
by occurrences clearly beyond the Design-Builder’s control and not attributable to
material, manufacture, or workmanship, and (C) Defects in landscape items that
are the subject of Landscape Establishment Period Obligations. Examples of such
excepted occurrences might be fires, floods, abnormally poor weather for the site
of work, accidents, improper use, improper maintenance, vandalism, or acts of
God.

B.

Emergency. Emergency means necessary for public safety or convenience, as
determined by the Department.

C.

Promptly. Unless an emergency, “Promptly” means in the first construction
season after the Design-Builder has been notified of the defect(s), but always
within one year of such notice. In case of emergency, Promptly means within 48
hours.

D.

Remedial Work. “Remedial Work” means all work necessary to make the item in
like new condition as reasonably determined by the Department and performed in
accordance with the Contract and in a good and skillful manner. Remedial Work
includes all design, permitting, project management, supervision, materials, and
labor, including erosion control and traffic control.

106.7.3 Remedial Work Procedure and Requirements. Within twenty (20) Days of being
notified of warranty defects, the Design-Builder shall submit to the Department for approval a
Remedial Work Plan including the scope of work, conceptual work methods, schedule,
construction phasing, and other significant aspects of the work (the “Work Plan”). Unless
otherwise provided by the Department in writing, any work commenced prior to Department’s
approval of the Work Plan will be at the Design-Builder’s sole risk. Before starting any on-site
work, the Design-Builder shall deliver to the Department certificates of insurance complying
with Section 110.3 – Insurance. If the estimated cost of remedial work exceeds $100,000, the
Contract shall provide performance and Payment Bonds complying with Section 110.2 –
Bonding.
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If (A) the Design-Builder fails to submit a Remedial Work Plan, (B) the Design-Builder
does not comply otherwise with written instructions from the Department, or (C) a State of
emergency exists in which delay would cause serious risk of loss or damage, then the
Department may perform or Contract for such remedial work and the Design-Builder will be
responsible for all claims, costs, damages, losses, and expenses arising out of such work
including fees and charges of engineers, consultants, attorneys, dispute resolution professionals,
and court costs.
Upon a final inspection satisfactory to the Department, the Department will issue a
written acceptance of the remedial work. The Design-Builder warrants and guarantees all
remedial work to be free from warranty defects for one year after such acceptance.
106.7.4 Other Warranty Provisions. The Design-Builder hereby assigns to the
Department the right to enforce all manufacturer’s warranties or guarantees on all materials,
equipment or products purchased for the work that exceed the nature or duration of the warranty
obligations assumed by the Design-Builder under this Contract.
The Performance Bond and/or Warranty Bond required by Subsection 110.2.1 – Bonds
shall cover all warranty obligations of the Design-Builder provided by this Contract. Final
Acceptance by the Department does not relieve the Design-Builder of any warranty obligations
provided by this Contract.
The Design-Builder agrees that the warranty obligations provided by this Contract shall
be reported as an outstanding obligation in the event of bankruptcy, dissolution, or the sale,
merger, or cessation of operations of the Design-Builder.
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SECTION 107 - TIME
Scope of Section. This Section contains general time-related provisions of the Contract
including the Contract Time, allowable Work times, schedule requirements, Liquidated
Damages, and Project Closeout.
107.1 Contract Time and Contract Completion Date. All Work must be Complete by the
Contract Completion Date and within the Contract Time specified in the Project Requirements.
Unless expressly provided otherwise by the Department in writing, the Contract Time shall be all
time between the Contract Execution and the Completion date specified in the Contract, and any
authorized extensions.
107.2 Commencement of Contract Time and Work. Unless provided elsewhere in this Contract
or in writing from the Department, the Contract Time will commence on the date of Contract
Execution. For related provisions, see Sections 101.2 – Definitions of Contract Execution and
103.4.3 – Execution of Contract by the Department.
Unless specified otherwise, Work may commence upon Contract Execution. Any Work
performed before Contract Execution is Unauthorized Work and is at the sole risk of the DesignBuilder.
107.3 Allowable Work Times.
107.3.1 General. Work can be performed at any time except Sundays and Holidays,
unless expressly specified otherwise in the Project Requirements of this Contract, including any
applicable Permit conditions.
107.3.2 Night Work. If the Design-Builder performs Work during periods of darkness,
the Design-Builder shall comply with Contract requirements governing night Work. If the
Design-Builder elects to perform Work during periods of darkness on its own initiative and
without direction from the Department, then the Design-Builder shall also comply with all
municipal ordinances affecting such Work including noise ordinances. When pricing and
scheduling the Work, the Design-Builder shall not assume that such non-directed night Work
will be allowed. Accordingly, the Design-Builder shall not be entitled to any adjustment to
either compensation or time due to its inability to secure any required municipal approvals.
107.3.3 Sundays and Holidays. The Design-Builder shall not carry on construction
operations on Sundays or Holidays unless (A) expressly specified otherwise in this Contract,
(B) authorized by the Department, or (C) necessary to avoid or eliminate a clear and immediate
risk of significant bodily injury to any person.
107.3.4 Seasonal Work Restrictions. The Design-Builder shall meet all seasonal
restrictions on time of Work contained in the Contract including all Permits.
107.4 Scheduling of Work.
107.4.1 General Duty of Design-Builder. The Design-Builder is solely responsible for
the planning and execution of Work in order to complete the Work within the Contract Time.
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107.4.2 Schedule of Work Required. Within five (5) Days of Contract Execution and
before beginning any on-site activities, the Design-Builder shall provide the Department with its
Schedule of Work in a Critical Path Method (CPM) in the form of an Activity on Node (AON)
diagram. The Design-Builder shall plan the Work, including the activity of Subcontractors,
vendors, and suppliers, such that all Work will be performed in Substantial Conformity with its
Schedule of Work. The Schedule must include sufficient time for the Department to perform its
functions as indicated in this Contract.
At a minimum, the Schedule or Work shall show the major Work activities, milestones,
durations, and a timeline. Milestones to be included in the schedule include: (A) start of Work,
(B) beginning and ending of planned Work suspensions, (C) Substantial Completion,(D)
Completion of Physical work, and (E) Completion. If the Design-Builder Plans to Complete the
Work before the specified Completion date, the Schedule shall so indicate.
Any restrictions that affect the Schedule of Work such as paving restrictions or In-Stream
Work windows must be charted with the related activities to demonstrate that the Schedule of
Work complies with the Contract.
The Department will review the Schedule of Work and provide comments to the DesignBuilder within five (5) days of receipt of the schedule. The Design-Builder will make the
requested changes to the schedule and issue the finalized version to the Department.
107.4.3 Projected Payment Schedule. Within five (5) Days after approval of the Cost
Breakdown defined in Subsection 108.1.3 – Cost Breakdown, the Design-Builder shall also
provide the Department with a Projected Payment Schedule that estimates the value of the Work
as scheduled, including requests for payment of Delivered Materials. The Projected Payment
Schedule must be in accordance with the Design-Builder’s Schedule of Work and price. The
Design-Builder shall revise the Projected Payment Schedule to reflect the actual progress of the
Work.
107.4.4 Schedule Revisions. The progress of the Work shall be compared against the
Schedule of Work at each Progress Meeting. If the Department determines that the DesignBuilder’s actual progress is not in Substantial Conformity with the Schedule of Work, then the
Design-Builder shall either increase Project resources to get back on schedule or submit a revised
Schedule of Work and Projected Payment Schedule to the Department. Any schedule revisions
must be approved by the Department.
107.5 Suspension of Work.
107.5.1 Winter Suspensions.
A.

Start of Winter Suspension. If the Design-Builder determines that winter weather
conditions make it impossible to perform all or specified portions of the Work, the
Design-Builder shall notify the Department and set the start date and the proposed
end date of the Winter Suspension with respect to such portions.

B.

Monitoring and Communications. During the Winter Suspension, the DesignBuilder is responsible for monitoring weather conditions. If the Design-Builder
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decides to resume work, the Design-Builder shall notify the Resident ten (10)
Days before the end date of the Winter Suspension specified in this Subsection.
C.

Impact on Liquidated Damage. Winter Suspensions will not affect the assessment
of Liquidated Damages. For a related provision, see Section 107.7 – Liquidated
Damages.

107.5.2 Suspensions Due To Uncontrollable Events. Upon request of the Design-Builder
or upon its own initiative, the Department may suspend the Work due to Uncontrollable Events.
Any Delay related to such a suspension will be analyzed in accordance with Section 109. For a
related provision, see Section 101.2 – Definition of Uncontrollable Event.
107.5.3 Suspensions for Cause. The Department may suspend the Work if the DesignBuilder violates any provision of the Contract that may affect the quality, cost, timeliness or
Conformity of the Work. Any Delay related to such a suspension will be an Inexcusable Delay.
For a related provision, see Section 109.3 – Adjustments for Delay.
107.5.4 Suspensions for Convenience. The Department may suspend the Work for any
other reason it determines is in the best interest of the Department. Any Delay related to such a
suspension will be analyzed in accordance with Section 109.3 – Adjustments for Delay.
107.5.5 Pre-Suspension Work. If Work is to be suspended for an extended period of
time, the Design-Builder shall store all Materials in a manner that does not obstruct the free and
safe flow of vehicular, pedestrian, railroad, or marine traffic and that protects the Materials from
damage. The Department may direct the Design-Builder to install guardrail or other traffic
control devices necessary to protect the traveling public. The Design-Builder shall take all
precautions to prevent damage or deterioration of the Work already performed, provide suitable
Drainage of the Roadway by opening ditches and Shoulder drains, erecting temporary Structures,
and providing temporary erosion control where necessary. The cost of such pre-suspension
Work will be analyzed in accordance with Section 109.
For related provisions, see Subsections 104.2.6 – Right to Suspend Work, 105.4.3 –
Maintenance During Suspension of Work, 107.7 – Liquidated Damages, and 109.3 –
Adjustments for Delay.
107.6 Completion Incentives and Disincentives. When provided in the Project
Requirements, financial incentives for early Completion and disincentives for late Completion
will be added to or deducted from amounts otherwise due the Design-Builder.
Incentives/Disincentives are separate and distinct from Liquidated Damages and Supplemental
Liquidated Damages.
107.7 Liquidated Damages.
107.7.1 General. Except as otherwise provided in this Contract, the Design-Builder shall
owe the Department the per diem amount specified in Subsection 107.7.2 – Schedule of
Liquidated Damages for each Day that any portion of the Work remains incomplete after the
Contract Time has expired. Liquidated Damages will be deducted from amounts otherwise due
to the Design-Builder. For related provisions, see Sections 107.1 – Contract Time and Contract
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Completion Date, 107.5.1.C – Winter Suspensions – Impact on Liquidated Damages, and 109.3
– Adjustments for Delay.
Permission for the Design-Builder or the Surety to continue and finish Work after the
Contract Time has expired shall not waive the Department’s rights to assess Liquidated
Damages.
107.7.2 Schedule of Liquidated Damages. The specific per diem rates for Liquidated
Damages are set forth below. By executing the Contract, the Design-Builder acknowledges that
such an amount is not a penalty and that the daily amount set forth in the Contract is a reasonable
per diem forecast of damages incurred by the Department due to the Design-Builder’s failure to
Complete the Work within the Contract Time.
Original Contract Amount
From More Than
0
$100,000
$300,000
$500,000
$1,000,000
$2,000,000
$4,000,000
$6,000,000
$10,000,000
$14,000,000

To and Including
$100,000
$300,000
$500,000
$1,000,000
$2,000,000
$4,000,000
$6,000,000
$10,000,000
$14,000,000
and more

Per Diem Amount of
Liquidated Damages
Calendar Day
$100
$200
$400
$575
$750
$900
$1,875
$3,000
$5,000
$8,000

107.7.3 Supplemental Liquidated Damages. Supplemental Liquidated Damages, if any,
will be specified by the Project Requirements and are separate and distinct from Liquidated
Damages. Supplemental Liquidated Damages will be deducted from amounts otherwise due the
Design-Builder.
107.8 Project Closeout.
107.8.1 Final Cleanup and Finishing. To prepare for Final Acceptance, the DesignBuilder shall clean the Project and all ground, lawns, streams, Structures, and other areas
adjacent to the Project of all rubbish, excess Material, temporary Structures, and Equipment.
The ground shall be backfilled with Material that is generally the same as the surrounding
Material, graded to drain properly, and finished such that the surface matches the surrounding
surface (examples – loam and seed, compacted gravel, pavement). The Design-Builder must
leave all areas impacted by the Work in a condition that is reasonably acceptable to the
Department.
107.8.2 Notice/Inspection/Punch List. The Design-Builder will notify the Department in
writing that it considers the Project complete. As soon as practicable thereafter, the Department
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will inspect the Work. If incomplete or unsatisfactory Work is noted, the Department will
prepare a written list of all items that must be completed or corrected before the Physical Work is
Complete (“Punch List”). The Design-Builder shall immediately take such measures as are
necessary to complete all Punch List items.
107.8.3 Notices/Final Inspections/Physical Work Completion. The Design-Builder shall
notify the Department in writing that all Punch List items have been completed and/or corrected
and that the Design-Builder considers the Project Complete. As soon as practicable thereafter,
the Department will make another inspection of the Work. The Department and the DesignBuilder will attend this inspection jointly. If incomplete or unsatisfactory Work is noted, the
Department will prepare a revised Punch List (which may include items not on previous Punch
List(s)) and the Design-Builder shall immediately take such measures as are necessary to
complete the revised Punch List items. Additional iterations will occur in a like manner until the
Department finds that the Physical Work is Complete and in Conformity with the Contract. If
the Design-Builder has not already done so, the Design-Builder will promptly remove all
temporary traffic control devices.
107.8.4 Closeout Documentation. The Department will notify the Design-Builder in
writing that the Physical Work is Complete and in Conformity with the Contract and that the
Project will be finally accepted when the Closeout Documentation is received from the DesignBuilder. The Design-Builder shall deliver all Closeout Documentation, exclusive of the All Bills
Paid and Request for Final Payment Letters, to the Department within twenty (20) Days of
receiving the above notification. Liquidated Damages will cease upon Physical Completion of
Work. For a related provision, see Section 101.2 – Definition of Closeout Documentation.
107.8.5 Final Acceptance. Upon receipt of the Closeout Documentation, exclusive of the
All Bills Paid and Request for Final Payment Letters, the Department will notify the DesignBuilder in writing that the Project is Complete and finally accepted (“Final Acceptance”), subject
to the Design-Builder’s warranty obligations set forth in the Contract. Within seventy-five (75)
Days of the receipt of the documents required by Subsection 107.8.4, the Department will advise
the Design-Builder in writing of the Final Quantities if applicable, and any damages to be
assessed for the Project. The Design-Builder shall resolve any Project issues that remain and
provide the All Bills Paid and Request for Final Payment Letters to the Department within thirty
(30) Days. The Department will make Final Payment, including the release of all remaining
retainage, and release any escrowed Proposal documents within twenty (20) Days of receipt of
the above letters, which complete the Closeout Documentation. For a related provision, see
Section 108.9 – Final Payment.
If the Design-Builder fails to resolve issues and deliver Closeout Documentation within
the twenty (20) Days provided in this section, the Department may provide a final notice
informing the Design-Builder in writing that unless the Design-Builder Delivers all Closeout
Documentation within twenty (20) Days of the date of Receipt of final notice, the DesignBuilder shall be in Default under the Contract. The Design-Builder shall become ineligible to
propose on any Department Contracts. The Department may then pursue all remedies provided
by the Contract or by law, including withholding Final Payment. For a related provision, see
Section 102.1 – Eligibility to Submit a proposal.
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107.8.6 No Waiver of Legal Rights. Final Acceptance does not preclude the Department
from correcting any measure, estimate, or certificate made. The Department may recover from
the Design-Builder or its Surety, or both, overpayments made due to failure to fulfill Contract
obligations.
A waiver on the part of the Department of any breach of any part of the Contract is not a
waiver of any other or subsequent breach.
The Design-Builder retains liability for latent Defects, fraud (or such gross mistakes as
may amount to fraud), and warranty obligations.
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SECTION 108 - PAYMENT
Scope of Section. This Section contains general provisions related to payment including
measurement of quantities, progress payment, retainage, the right to withhold payment, and other
payment-related terms.
108.1 Payment.
108.1.1 Lump Sum Price. Unless expressly provided elsewhere in this Contract, payment
for all Work within the Scope of Work shall be included in the Lump Sum Price shown on the
Price Proposal Form. Thus compensation for all work not specifically designated in this
Contract as a unit price, incentive/disincentive, QC/QA, cost-plus, or allowance item shall be
included in the said Lump Sum Price.
108.1.2 Scope of Payment. Payments to the Design-builder shall be full compensation
for furnishing all materials and for performing all work under the contract in a complete and
acceptable manner and for all risk, loss, damage, or expense of whatever character arising out of
the nature of the work or the prosecution thereof.
108.1.3 Cost Breakdown.
108.1.3.1 Submittal. Within fifteen (15) days of the Notice to Commence Work,
the Design-Builder shall submit to the Department an itemized Cost Breakdown utilizing the
Department’s standard items list and supporting documentation to be used as a basis of payment.
This breakdown shall present a realistic and documentable presentation of the costs for the
elements of work that comprise the lump sum price for the work. Within five (5) days after
approval of the Cost Breakdown, the Design-Builder shall submit to the Department with a
Projected Schedule of Payments for the Project. A sample form can be found in the Appendices.
This schedule will provide the Department with an estimate of monthly cash flow requirements
by forecasting the Design-Builder’s monthly Applications for Progress Payments for the duration
of the Project. The Projected Schedule of Payments must be in accordance with the Contract, the
approved Cost Breakdown, and the initial Schedule of Work submitted with the Proposal.
The Design-Builder shall use the Contract Cost Breakdown format in preparing
and documenting its Applications for Payment. The Department will use the Cost Breakdown to
assist in evaluating requests for payment. An example Cost Breakdown is provided as Exhibit B
to Appendix B of the Design-Build General Conditions.
108.1.3.2 Review and Approval. Within five (5) days of the submittal of the Cost
Breakdown, the Department shall approve the Cost Breakdown or return it to the Design-Builder
with deficiencies noted. The Department will not approve a Contract Cost Breakdown that is
unbalanced. The Design-Builder shall then resubmit the Cost Breakdown until an acceptable
Cost breakdown is approved. No progress payment, including any initial request of mobilization
costs, will be made until a Cost Breakdown is approved. The Design-Builder is responsible for
incorporating time for submission and approval of the Cost breakdown in its Schedule of Work.
108.1.3.3 Justification of Cost Breakdown or Projected Schedule of Payments.
The Department may require the Design-Builder to provide explanations and supporting
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documentation if the Cost Breakdown or Projected Schedule of Payments indicate unbalancing
or do not reasonably reflect the actual cost of performing the work or the value of work received
by the Department.
108.2 Measurement of Quantities for Payment.
108.2.1 Use of Plan Quantities. Payment for all items labeled in the Bid Documents as
“Plan Quantity” will be based upon the estimated quantity. The Design-Builder shall accept
such payment as full and complete compensation for that item without physical measurement.
Upon mutual written Agreement by the Department and the Design-Builder, the estimated
quantity of any item of Work may be used as the final quantity for that item without physical
measurement.
108.2.2 General Measurement Provisions. The Department will use the U.S. Customary
system. Measurement of Items shall include all resources necessary to complete the Work under
the Contract. The Department will measure items for payment in accordance with the “Method
of Measurement” provisions of the applicable Specification. For all items of Work, other than
those paid for by lump sum, the Department shall determine the quantities accepted as the basis
for Final Payment after the Physical Work is Completed.
108.2.3 Provisions Relating to Certain Measurements. Unless expressly provided
otherwise, the Department and the Design-Builder shall use the following general measurement
provisions.
Lump Sum or Each. Lump Sum payment is total reimbursement for all resources
necessary to complete the item of Work. Each is payment per complete unit.
Length. Length is defined as linear measurement parallel to the item base or foundation.
A station is 100 feet.
Area. Area refers to the length, as defined above, multiplied by the width, which is
defined as the linear measurement perpendicular to the item base or foundation. When
calculating area for payment, use horizontal, longitudinal, and plan (neat) transverse
measurements for surface area computations. Make no deductions for individual fixtures having
an area of 1 square yard or less. For purposes of the preceding sentence, “fixtures” means small
subareas that do not receive material(s) or on which no Work is performed.
Volume. Measure Structures using plan (neat) or approved Contract Modification
dimensions. Use the average end area method to compute excavation volumes. Use hauling
vehicles approved by the Department, when transporting Materials measured by volume.
Measure Materials at the point of Delivery. Ensure the body shape allows contents to be
accurately measured. Load and level vehicles to their water level capacity. Obtain the
Department’s approval to convert Materials specified for measure by mass to volume. Use
specified conversion factors.
Measure water to the nearest cubic yard with calibrated tanks, distributors, certified scale
weights or water meters.
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Measure bituminous Materials by the liter or megagram. Measure liquid volumes at 60°F
or correct to volume at 60°F under ASTM D1250 or ASTM D633.
Use net certified scale weights or certified rail car volumes. Correct for bituminous
Material lost, wasted, or otherwise not incorporated in the Work. Correct net certified
bituminous Material weights or volumes for loss or foaming when shipped by truck or transport.
Measure timber by the cubic yard. Base measurement on nominal widths and thicknesses
and individual maximum lengths.
Mass. A ton is 2000 pounds. Use certified scales to determine mass (weight). Accept
certified “car weights” for Material shipped by rail, except for Material to be subsequently
processed in mixing plants. Obtain certified haul truck tares as specified. Each Haul Truck shall
display a legible identification mark.
Measure cement by the pound or ton.
Accept nominal mass or dimensions for standard manufactured items unless otherwise
specified.
Accept industry-established manufacturing tolerances, unless otherwise specified.
Measure Aggregate mass in the saturated surface dry condition.
If the Contract requires, or the Design-Builder’s cost breakdown proposes payment for
specific items by weight, then the Design-Builder shall furnish and maintain weigh systems
tested and certified by the State or use certified permanently installed commercial scales. The
Design-Builder shall provide certifications after each set-up and before use or as requested by the
Department. The weigh system shall be scaled after certification and display and certification
stamp. Only mechanical or electronic scales shall be used.
The beams, dials, platforms, and other scale Equipment shall be arranged for safe and
convenient viewing by the operator and inspector. Scales shall be tested for accuracy before use
at a new site. Platform scales shall be level and with rigid bulkheads at each end. The
Department will adjust quantities of Materials received on scales found to be outside of specified
tolerances, using a correction based on the last documented test within specified tolerances.
All materials, which are measured or proportioned by weight, shall be weighed on
approved weighing systems. When a delivery slip is required for payment of Materials measured
by weight, weighing, except for automatic ticket printer systems, shall be performed on approved
platform truck scales by a Licensed Public Weighmaster furnished by the Design-Builder, in
accordance with the following requirements.
A.

Licensed Public Weighmaster. A Licensed Public Weighmaster shall be any
person satisfying the requirements of the State Sealer of Weights and Measures
and granted a license as a Public Weighmaster. Each Licensed Public
Weighmaster shall provide him/her with an impression seal as required by the
State Sealer and shall impress this seal upon delivery slips issued by him/her.
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When completed by a Licensed Public Weighmaster, delivery slips shall be
considered as the Weight Certificates required by the Maine Weights and
Measures Law, MRSA Title 10. The Weighmaster shall perform all duties
required of him/her by law and the specifications.
B.

Weighing Trucks. Tare weights of trucks hauling stone, bituminous mixes and
similar items shall be determined twice daily, once during the forenoon and once
during the afternoon. The tare weight thus found shall be used to determine the
net load until the next tare weighing of the empty truck. Tare weights of trucks
hauling liquid and bituminous cement materials or other items not generally on a
repeat basis shall be determined immediately before being loaded and the weight
thus found shall be used for that load only. The tare weight of a truck shall be
defined as the weight of the empty vehicle including the driver, but with no
passengers.

C.

Platform Truck Weighing Systems. An approved platform truck scale, meeting
the following requirements shall be provided, installed and maintained, when
required, by the Design-Builder or be available to him/her at an approved nearby
location:
1.

The weighing system shall conform to the specifications, tolerances, and
regulations for commercial weighing devices of the National Institute of
Standards and Technology and shall be accurate within maximum
tolerances of plus or minus 2 pounds per 1,000 pounds of load.

2.

No auxiliary indicators, in combination with the beams or dial of the
weighing system shall be used to increase the maximum allowable load
above 105 percent of the manufacturer’s rated capacity, as stated in the
National Institute of Standards and Technology Handbook 44 S.1.7.

3.

The platform of the weighing system shall be sufficient size to
accommodate the entire vehicle or combination of vehicles. If a
combination of vehicles must be divided into separate units in order to be
weighed, each unit shall be entirely disconnected before weighing and a
separate weight certificate, delivery slip, or ticket shall be issued for each
separate unit.

4.

The value of the minimum graduation on the indicator of the scale shall
not be greater than 20 pounds. All weighing shall be read and recorded to
the nearest 20 pounds.

5.

The weighing system shall be set on concrete or other approved
foundation. The recording mechanism of the scale shall be suitably
housed or protected from weather.

6.

The Design-Builder shall have the weighing system inspected and
approved by the State Sealer of Weights and Measures or by a Repairman
registered and approved by the State Sealer within a period of 12 months
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preceding the date of any weighing and again after each change of
location.
D.

Check Weighing for Platform Truck Weighing System. Check weighing shall be
made on the weights and on the weighing in scales during production in the
following manner:
1.

At least twice during five (5) days of production, in the presence of a State
Inspector, a loaded truck which has been weighed and issued a weigh slip
shall be turned and a new weighing made of the truck and load with the
truck heading in reverse direction and at the opposite end of the weighing
system platform from the first weighing. The new weight will be
recorded. If the variation from the first weight is 0.2 percent or less, the
fact will be so noted in the project records. However, if the variation
exceeds 0.2 percent, the scales may not be used until rechecked and
resealed by the State Sealer of Weights and Measures.

2.

At least twice during five (5) days of production, a loaded truck, which
has moved off the weighing system, will be intercepted, directed back to
the scales, and reweighed under supervision of a State Inspector.

3.

At least twice during five (5) days of production, in the presence of a State
Inspector, a truck which has been emptied will be directed to the weighing
system before being loaded at a time other than the normal tare weighing
and weighed again for a check on the tare weight.

4.

Check weighing will be on a plant basis and, although a plant may
produce material for more than one project or Contract, check weighing
will not be required for each project or Contract.

5.

Although at least twice during five (5) days of production, additional
checks will be made occasionally at the discretion of the Engineer.
Claims by the Design-Builder for delays or inconvenience due to check
weighing will not be considered.

E.

Reciprocal Agreements. Weighing of materials on weighing systems located
outside the State of Maine will be permitted for materials produced or stored
outside the State, when requested by the Design-Builder and approved. Out-ofstate weighing, in order to be approved, must be performed by a Licensed Public
Weighmaster or a person of equal authority in the State concerned, on scales
accepted in the State concerned and meeting the requirements of this Section.

F.

Delivery Slips. Serially prenumbered delivery slips of acceptable size and format
for stating the following minimum information shall be furnished by the DesignBuilder, in as many copies as may be necessary. One copy shall be retained by
the Resident or Inspector upon accepting delivery of the material.
1.

Vehicle identification
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2.

Date loaded

3.

Project number

4.

Identification of material:

5.

a.

Source location of supplier

b.

Type and grade

c.

Tank number from which loaded, if liquid

Quality information as necessary for bituminous liquids
a.

Specific gravity at 60°F

b.

Serial number of the Certificate of Analysis as furnished according
to Division 700, General Statement

c.

The Certificate Statement as required in Division 700, General
Statement

d.

The Viscosity of the material: if asphalt cement, in poises at 140°F
and in centistokes at 275°F; if other bituminous liquid, the
specified viscosity according to the type and grade shown in
Section 702

6.

Quantity information as necessary: gross, tare and net weights, volume of
load if not material requiring weighing, net gallons at 60°F if bituminous
liquids

7.

Signatures (legible initials acceptable. Of: Weighmaster (if weight
measured material), Design-Builder’s representative (if volume measured
material), and Resident (Cover Slips).

If materials are shipped by rail the car weight may be accepted provided that only
the actual weight of material is paid for. However, car weights will not be
acceptable for materials to be passed through mixing plants. Trucks used to haul
material being paid for by weight shall be weighed empty daily, at such times as
directed. Each truck shall bear a legible identification mark.
Rail shipments of bituminous liquid shall be measured directly by volume.
Correction shall be made when liquid bituminous material has been lost from the
car, wasted, or otherwise not incorporated in the work. Other shipments of
bituminous liquids will be measured by the liter or megagram. Volumes will be
measured at 60°F or will be corrected to the volume at 60°F using the tables in
ASTM D1250.
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When bituminous liquids are shipped by truck or transport, net certified weights
or volume subject to correction for loss or foaming may be used for computing
quantities. Net certified weight shall be determined upon loading for all
bituminous liquids when shipped by truck or transport. The net weight of each
load shall be converted to net gallons at 60°F by a conversion factor expressed in
pounds per gallon.
Time. Measure Equipment by hours in accordance with Section 631 – Equipment Rental.
108.3 Progress Payments.
108.3.1 Application for Progress Payment.
In order to receive payment, the
Design-Builder shall submit to the Department a written Application for Progress Payment
including receipts, invoices, or other vouchers, including payments to subcontractors.
Applications for Progress Payment shall be made to the Department monthly. Said invoices
shall be based on the proportionate quantities of the various classes of work satisfactorily
designed, checked, and completed or incorporated in the work in accordance with the Schedule
of Work and the value thereof determined from the Contract Cost Breakdown.
108.3.2 Payment. All invoice payments shall be subject to correction in subsequent
invoices and payments and upon the final acceptance and payment. No payment shall be made
when, in the judgment of the Department, the work is not proceeding in accordance with the
provisions of the Contract or when the total value of the work done since the last estimate
amounts to less than $5,000 dollars. Portions of the progress payment may be withheld in
accordance with provisions of this Contract including the Project Requirements.
The Design-Builder may submit to the Department an Application for Progress Payment
monthly during prosecution of the Work, on forms and media approved by the Department.
Upon the request of the Department, the Design-Builder shall submit backup documentation
including copies of Receipts, Invoices, and an itemization of payments to Subcontractors.
If any Application is inconsistent with the Projected Payment Schedule, backup
documentation, or the actual progress of Work, the Application shall include a written
explanation for such inconsistencies. The Department will consider all documentation provided
in accordance with this Section as it prepares the Progress Payment.
If the Design-Builder (A) submits Applications for Progress Payments in an electronic
form approved by the Department, and (B) accepts electronic transfer of payments in a manner
approved by the Department, then the Department will pay all Conforming and approved
Progress Payments, less retainage and any amounts the Department may withhold pursuant to
this Contract, within fifteen (15) Days of Receipt of the Conforming Application, except as
otherwise provided in the Contract. In other cases, the Department will make payment within
thirty (30) Days, except as otherwise provided in the Contract. These payment obligations shall
not apply in the event of unforeseeable circumstances such as insufficient legislative
appropriations, information systems failure, and other Uncontrollable Events. All payments
made are subject to correction in subsequent Progress Payments and the Final Payment. For
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related provisions, see Subsections 107.8.5 – Final Acceptance, 108.9 – Final Payment, and
108.10.2 – No Inflation Adjustments/ Interest.
108.3.3 Mobilization Payments.
Mobilization includes the mobilization and
demobilization of all resources as many times as necessary during the Work. The maximum
amount that the Department will pay for Mobilization is 5% of the Lump Sum Price.
Upon approval of all pre-construction submittals required for approval by this Contract
including those listed in Subsection 104.4.2 – Preconstruction Conference, the Design-Builder
may request payment of up to 50% of the Lump Sum price for Mobilization. After the
Department determines that the Work is 50% complete, the Design-Builder may request the
other 50% of the Lump Sum price for Mobilization
108.4 Retainage. The Department will pay 95% of each approved Progress Payment until the
Work is 50% complete. Thereafter, the Department will deduct 2% of the amount of each
Progress Payment as retainage. In the event that the Department reasonably believes that
retainage will be insufficient to cover all Design-Builder obligations under this Contract, the
Department may increase the retainage to up to 5% of the Contract amount.
The Department may hold, temporarily or permanently, retainage as needed to reflect amounts
due to the Department under the Contract and to assure timely Completion of the Work in
Conformity with the Contract. The Department may also disburse retainage to Subcontractors
pursuant to 23 MRSA §52-A(2). For a related provision, see Subsection 104.5.6 –
Subcontractors Claims for Payment.
The Design-Builder may withdraw retainage by depositing certain securities with the Treasurer
of State as provided by 23 MRSA §52-A(1).
Upon Completion of Physical Work, the Design-Builder may request that the Department reduce
retainage. The Department may grant or deny such request as it deems desirable and prudent.
Otherwise, retainage will be held until Final Acceptance. For related provisions, see Subsections
107.8.5 – Final Acceptance and 108.9 – Final Payment.
108.5 Payment for Materials Obtained and Stored. Acting upon a request from the DesignBuilder and accompanied by Receipted bills, the Department will pay for all or part of the value
of acceptable, non-perishable Materials that are to be incorporated in the Work, including
Materials that are to be incorporated into the Work, not delivered on the Work site, and stored at
places acceptable to the Department. Examples of such Materials include steel piles, stone
masonry, curbing, timber and lumber, metal Culverts, stone and sand, gravel, and other Materials
Delivered on or near the Work site at acceptable storage places. The Department will not make
payment on living or perishable Materials until acceptably planted in their final locations.
Materials paid for by the Department are the property of the Department, but the risk of loss shall
remain with the Design-Builder. Payment for Materials does not constitute Acceptance of the
Material. If Materials for which the Department has paid are later found to be unacceptable, then
the Department may withhold amounts reflecting such unacceptable Materials from payments
otherwise due the Design-Builder.
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Payment for certain materials shall be made in proportion to the Cost Breakdown provided in
Contract Section 3.3 or upon such other basis as the Department may determine is an accurate
reflection of the value of the materials.
The amount thus paid by the Department shall reduce amounts due the Design-Builder.
No payment will be made on living or perishable plant materials unless acceptably planted in
their final locations.
108.5.1 Materials Not Delivered. At the discretion of the Department and acting upon a
request from the Design-Builder, an estimate accompanied by the receipted bills, may be made
for payment for all or part of the value of acceptable nonperishable material not delivered on the
project, but stored in acceptable storage and not used at the time of such estimate. Payment for
such materials shall be in accordance with Contract Subsection 108.10.1. Payment will be in the
amount indicated by receipted bills filed with the Department.
In the event of Default, the Department may use or cause to be used all paid-for Materials
in any manner that is in the best interest of the Department.
108.5.2 Price Adjustment for Hot Mix Asphalt: For all contracts with hot mix asphalt in
excess of 5500 tons total, a price adjustment for performance graded binder will be made for the
following items:
Item 403.206 Hot Mix Asphalt – 1 in.
Item 403.207 Hot Mix Asphalt – 3/4 in.
Item 403.208 Hot Mix Asphalt – 1/2 in.
Item 403.209 Hot Mix Asphalt – 3/8 in. (sidewalks, drives, & incidentals)
Item 403.210 Hot Mix Asphalt – 3/8 in.
Item 403.211 Hot Mix Asphalt – Shim
Item 403.212 Hot Mix Asphalt – 3/16 in.
Item 403.213 Hot Mix Asphalt – 1/2 in. (base and intermediate course)
Price adjustments will be based on the variance in costs for the performance graded
binder component of hot mix asphalt. They will be determined as follows:
The quantity of hot mix asphalt for each item will be multiplied by the performance
graded binder percentages given in the table below times the difference in price in excess of 5
percent between the base price and the period price of asphalt cement. Adjustments will be
made upward or downward, as prices increase or decrease.
Item 403.206: 4.5%
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Item 403.207: 4.8%

Item 403.211: 6.0%

Item 403.208: 5.3%

Item 403.212: 6.5%

Item 403.209: 6.0%

Item 403.213: 5.3%

Hot Mix Asphalt. The quantity of hot mix asphalt will be determined from the weight
slips provided by the Design-Builder and confirmed by the Department for each pay period.
Base Price: The base price of performance graded binder to be used is the price per
standard ton current with the bid opening date. This price is determined by using the average
N.E. Barge Price, FOB, as listed in the Asphalt Weekly Monitor.
Period Price: The period price of performance graded binder will be determined by the
Department by using the average N.E. Barge Price, FOB, listed in the Asphalt Weekly Monitor
current with the pay period ending date of the progress estimate.
108.6 Right to Withhold Payments. The Department may withhold payments and retainage
claimed by the Design-Builder on account of:
A.

Defective Work,

B.

Damages for Non-conforming Work,

C.

Failure to provide the Department the opportunity to inspect the Work,

D.

Damage to a third party,

E.

Claims filed or reasonable evidence indicating probable filing of claims,

F.

Failure of the Design-Builder to make payments to Subcontractors or for
Materials or labor,

G.

Substantial evidence that the Project cannot be completed for the unpaid balance,

H.

Substantial evidence that the amount due the Department will exceed the unpaid
balance,

I.

Regulatory non-compliance or enforcement,

J.

Failure to submit Closeout Documentation

K.

All other causes that the Department reasonably determines negatively affect the
State’s interest.

108.7 Taxes, Fees, Allowances, and Notices. The Design-Builder shall pay all taxes, charges,
fees, and allowances and give all notices necessary and incidental to the due and lawful
prosecution of the Work. Except as expressly provided otherwise in this Contract, all such taxes,
charges, fees, and allowances are Incidental to the Contract.
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Most items are exempt from Maine sales tax. The Design-Builder shall Bid in accordance with
the Maine statutory exemption from sales tax located at 36 MRSA §1760, subsections (2) and
(61).
108.8 Damages for Non-Conforming Work. If the Design-Builder performs Non-conforming
Work that causes the Department to incur costs including environmental costs or penalties,
Departmental staff time related to the non-Conformity, penalties, or other damages of any nature
whatsoever (“Damages”), then the Design-Builder shall be liable to the Department for such
Damages. The Department, at its option, and without liability, may deduct such Damages from
amounts otherwise due the Design-Builder and/or postpone disbursement of Progress Payments
until the non-Conformity is corrected.
108.9 Final Payment. Upon Final Acceptance, the Department will prepare a final Invoice. The
Department may require the Design-Builder to provide information necessary to substantiate
Items, including Statements itemizing Force Account Work. The Department will make final
payment in the amount of the Work done, less all previous payments and all amounts to be
retained or deducted under the provisions of the Contract. For a related provision, see
Subsection 107.8.5 – Final Acceptance.
The Acceptance by the Design-Builder of the final payment, as evidenced by cashing of the final
payment check, constitutes a release to the Department from all claims and liability under the
Contract. Upon Final Acceptance, the Design-Builder is released from further obligation, except
for warranty obligations provided for in this Contract.
108.10 General Payment Provisions.
108.10.1 Full Compensation. Payments to the Design-Builder shall be full compensation
for furnishing all labor, Equipment, Materials, services, and Incidentals used to perform all Work
under the Contract in a complete and acceptable manner, and for all risk, loss, damage, or
expense of any kind arising from the nature or prosecution of the Work.
108.10.2 No Inflation Adjustments/Interest. No payments due the Design-Builder will be
adjusted for inflation. No interest shall be due and payable on any payment due the DesignBuilder, except that the Department will pay statutory interest on uncontested Final Payments for
any period of time that extends beyond sixty (60) Days of the date of Receipt of all Conforming
Closeout Documentation. The preceding exception expressly does not include payments
regarding pending Issues, a Dispute or claim. For related provisions, see Subsections 107.8.5 –
Final Acceptance and 108.9 – Final Payment.
108.10.3 Amounts Due the to Department. Unless expressly provided otherwise in this
Contract, in cases where the Department may deduct sums from amounts otherwise due the
Design-Builder and where the sums to be deducted are more than the funds otherwise due the
Design-Builder, the Design-Builder shall remit all amounts due the Department within thirty (30)
Days of receiving an Invoice from the Department. After such thirty (30) Days, the DesignBuilder shall be in Default of this Contract and shall not be entitled to any additional cure period.
Statutory interest shall accrue after sixty (60) Days of Receipt of the Invoice.
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SECTION 109 - CHANGES
Scope of Section. This Section contains general provisions related to changes in scope, time, and
payment.
109.1 Scope Changes. The Department reserves the right to revise the Contract by either adding
or deleting Work. Such revisions neither invalidate the Contract nor release the Surety. The
Design-Builder and/or its Surety agree to perform or eliminate all such Work.
109.1.1 Added (Extra) Work. The Department will pay for Scope Changes by written
Contract Modification in accordance with Subsection 109.5.1 – General and Subsection 109.5.2
– Basis of Payment. Any Delay related to Scope Changes will be analyzed in accordance with
Section 109.3 – Adjustments for Delay.
109.1.2 Deleted Work. Upon notification, the Department is entitled to a credit for
deleted Work by written Contract Modification in accordance with Subsection 109.5.1 and
Subsection 109.5.2.
109.2 Differing Site Conditions.
109.2.1 Definition. “Differing Site Conditions” are subsurface and latent physical
conditions that, at the time of submittal of the Proposal are:
A.

Materially different from conditions indicated in the RFP and Reference
Documents;

B.

Not discoverable from a reasonable investigation and analysis of the site,
including subsurface conditions, prior to submittal of Proposal;

C.

Materially different from conditions generally recognized as inherent in the nature
of the Work in the area of the site of Work; and

D.

Actually unknown to the Design-Builder, and its subcontractors.

109.2.2 Risk of Other Conditions. All costs, Work, Delays, or other damages related to
or arising from site conditions that are not Differing Site Conditions are the sole risk and
responsibility of the Design-Builder.
109.2.3 Notice and Procedural Requirements. If the Design-Builder discovers what it
considers Differing Site Conditions that may cause adjustments to compensation, time, or other
Contract requirements, the Design-Builder shall provide “Notice of Issue for Consideration”
within 48 hours of discovery and before doing any Work relating to such conditions as provided
in Subsection 104.4.5 – Early Negotiation. The Design-Builder shall then comply with all other
requirements of Subsection 104.4.5 – Early Negotiation and Section 111 – Resolution of
Dispute. The Design-Builder will not be entitled to any change to compensation, time, or Work
requirements without proper notice as specified herein. Failure to provide such notice or to
otherwise comply with this Section 109.2 – Differing Site Conditions will constitute a waiver of
all claims related to such conditions.
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109.2.4 Investigation/Adjustment. Upon notification by the Design-Builder or upon the
Department’s own initiative, the Department will investigate the conditions. If the Department
determines that Differing Site Conditions exist and that the Differing Site Conditions have
caused an increase in the cost or time required for the performance of the Work, then the DesignBuilder is entitled to an Equitable Adjustment for the additional costs of compensable items
listed in Subsection 109.5.3 – Compensable Items that are caused directly by the Differing Site
Conditions. If the Department determines that Differing Site Conditions exist and that the
Differing Site Conditions have caused a decrease in the cost or time required for the performance
of the Work, then the Department is entitled to a credit in the amount of savings to compensable
items listed in Subsection 109.5.3 – Compensable Items, subsections (A) – (E) that are caused
directly by the Differing Site Conditions. Delays caused by Differing Site Conditions will be
considered in accordance with Section 109.3 – Adjustments for Delay.
109.3 Adjustments for Delay.
109.3.1 Definitions – Types of Delays. Delays are defined as follows and may be divided
into more than
one type depending upon cause.
A.

Excusable Delay. Except as expressly provided otherwise by this Contract, an
“Excusable Delay” is a Delay to the Critical Path that is directly and solely caused
by an Uncontrollable Event.

B.

Compensable Delay. A “Compensable Delay” is a Delay to the Critical Path that
is directly and solely caused by: (1) a weather related Uncontrollable Event of
such an unusually severe nature that Department receives federal emergency
disaster relief funds, (2) an Uncontrollable Event caused by a third party (not
Subcontractors) working on Project-related Work within the Project Limits if, and
only if, the other third party offers the Department reimbursement for such Delay,
(3) a Department Suspension of Work due to uncontrollable events or for the
convenience of the Department, or (4) acts by the Department that are in
violation of applicable laws or the Contract.

C.

Inexcusable Delay. “Inexcusable Delays” are all Delays that are not Excusable
Delays or Compensable Delays.

109.3.2 Entitlement to Adjustments.
A.

Types of Adjustments. Provided the Design-Builder meets the requirements of
Subsection 109.3.2.B below and complies with the notification, documentation,
and procedural requirements set forth in the Contract, the Design-Builder is
entitled to certain adjustments to the Contract depending upon the type of Delay.
1.

If an Excusable Delay, the Design-Builder is entitled to an extension of
time, but no additional compensation.

2.

If a Compensable Delay, the Design-Builder is entitled to an extension of
time and an Equitable Adjustment as set forth in Section 109.5 – Equitable
Adjustments to Compensation.
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If an Inexcusable Delay, the Design-Builder is entitled to neither an
extension of time nor additional compensation.

Requirements for Entitlement. To be entitled to any adjustments for an Excusable
Delay or a Compensable Delay, the Design-Builder must demonstrate all of the
following.
1.

The Design-Builder consistently utilized its Schedule of Work to schedule,
coordinate, and manage the Work as evidenced by documentation created
as the Work progressed including Progress Meeting minutes,

2.

The Delay impacted the Critical Path of the Schedule of Work; and

3.

There are no concurrent Inexcusable Delays.

Concurrent Delays. The Design-Builder is not entitled to a time extension for the
period of time when Excusable and Inexcusable Delays are concurrent. The
Design-Builder also is not entitled to either time extension or an Equitable
Adjustment for the period of time when Compensable and Inexcusable Delays are
concurrent. In the event Compensable and Excusable Delays are concurrent, the
Design-Builder is only entitled to time extension, not an Equitable Adjustment,
for the period of time such Delays are concurrent.

109.3.3 Early Completion Date Delay Claims. For the purposes of this Subsection
109.3.3, a “Design-Builder’s Early Completion Date” means a Project Completion date shown
on the Design-Builder’s initial Schedule of Work submitted in accordance with Subsection
107.4.2 – Schedule of Work Required that is earlier than the Contract’s specified Completion
Date. The Department will not be liable for any claims or expenses related to the period of time
between the Design-Builder’s Early Completion Date and the Contract’s specified Completion
date, unless the Design-Builder demonstrates, by clear and convincing evidence that: (A) all
requirements of Subsection 109.3.2.B – Requirements for Entitlement are met, and (B) that the
Design-Builder’s Early Completion Date was reasonable at the time of submitting its Proposal in
light of the surrounding facts and circumstances, including the Design-Builder’s available
resources, and the requirements of the Work.
109.3.4 Notice and Procedural Requirements. If the Design-Builder becomes aware of
facts or circumstances that may cause a Delay for which the Design-Builder may seek
adjustments to compensation, time, or other Contract requirements, the Design-Builder must
notify the Resident of such “Issue” within 48 hours and before doing any Work relating to such
facts or circumstances as provided in Section 104. Except as otherwise provided in this Section
109.3, the Design-Builder shall then comply with all other requirements of Section 111 –
Resolution of Disputes. The Design-Builder will not be entitled to any change to compensation,
time, or Work requirements without proper and timely notice. Failure to provide such notice
constitutes a waiver of all claims related to such conditions.
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109.3.5 Documenting the Delay and Request for Adjustments.
A.

B.

Weekly Reports During Delay. To be entitled to any adjustments for Delay, the
Design-Builder must keep records as provided in Subsection 111.1.6 – DesignBuilder’s Obligation to Keep Records. Further, the Design-Builder must submit
weekly written reports containing the following information.
1.

Number of Days of impact to the Critical Path.

2.

A summary of all operations that have been Delayed, or will be Delayed
on the impact of the Design-Builder’s Critical Path.

3.

A narrative describing how the cause of the Delay meets the definition of
“Excusable Delay” or “Compensable Delay” contained in Subsection
109.3.1.A or 109.3.1.B.

4.

Itemization of all extra costs being incurred, including (A) how the extra
costs relate to the Delay, (B) the identification of all non-salaried Project
employees for whom costs are being compiled, and (c) a summary of time
charges for Equipment, identified by the manufacturer’s number for which
costs are being compiled.

Request and Report After Completion. Within ten (10) Days of Completion of
the phase of Work that the Design-Builder claims has been Delayed, the DesignBuilder shall submit a written report to the Department that contains the following
information.
1.

A description of the operations that were Delayed and the documentation
and narrative of how the cause for the Delay meets the definition of
“Excusable Delay” or “Compensable Delay” contained in Subsections
109.3.1.A or 109.3.1.B, including all reports prepared for the DesignBuilder by consultants, if used,

2.

An as-built chart showing when Work operations were actually performed,

3.

A graphic depiction of how the operations were Delayed and the impact
on the Critical Path; and

4.

An item-by-item request for additional time and compensation for items
allowed under Subsection 109.5.3 – Compensable Items, including
measurement and explanation.

The Department may require that all costs shown in the report be certified by an
accountant, and that the Design-Builder provide all other information described in Subsection
111.2.2 – Detailed Notice of Dispute.
109.3.6 Decision by Program Manager. Within thirty (30) Days of receiving all
information described in Subsection 109.3.5.B – Request and Report After Completion, the
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Department will Deliver a written decision on the request made to the Design-Builder. Failure to
provide a decision within said 30-day period shall be considered a denial of the Design-Builder’s
request, unless the parties mutually agree to an extension of time for such decision.
109.3.7 Additional Consideration By Department. If the Design-Builder wants additional
consideration, the Design-Builder shall Deliver a “Notice of Unresolved Dispute” to the
Department’s appropriate Bureau Director within ten (10) Days of Receipt of the Program
Manager’s decision. Such Notice shall comply with Section 111 – Resolution of Disputes. The
parties must then comply with all other Dispute resolution provisions of this Contract, beginning
with Section 111 – Resolution of Disputes.
109.4 Value Engineering.
109.4.1 Overview – General Requirements. A Value Engineering Change Proposal
(VECP) is a proposal made by a Design-Builder after Contract Execution that is intended to
produce cost savings without impairing essential characteristics of the Project including function,
serviceability, safety, durability, maintainability, and aesthetics, all as determined by the
Department.
A VECP shall contain proven features that have been used under similar conditions. A
proposal is not a VECP if equivalent options are already provided in the Contract.
The Department must approve a VECP. Unless otherwise agreed in writing, the DesignBuilder and the Department will equally share the Net Savings generated by the VECP as
provided in Subsection 109.4.4.C – Contract Modification – Amount of Payment
Unless mutually agreed otherwise, the VECP approval process will occur in three steps:
(A) Conceptual VEP submission and review, (B) Detailed VECP submission and evaluation,
and if approved, (C) Contract Modification including the amount of payment due to the DesignBuilder and credit due to the Department. When the nature and scope of a VECP warrants, the
parties may agree to truncate the VEP approval process.
109.4.2 Conceptual VECP.
A.

Submittal. To propose a VECP, the Design-Builder must submit a written
“Conceptual VEP” to the Resident. The Conceptual VECP is not a formal and
complete submittal based upon detailed technical analysis, but instead relays a
conceptual idea based upon the Design-Builder’s knowledge and experience. The
Conceptual VECP shall include the following information based upon the DesignBuilder’s best knowledge and belief.
1.

General Description. A narrative that describes the proposed change in
concept and includes the basic differences between the existing Contract
and the proposed change.

2.

Advantages and Disadvantages. A listing and brief description of the
comparative advantages and disadvantages of the VECP including effects
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on function, serviceability, safety, durability, maintainability, aesthetics,
and any other factors significantly altered by the VECP.

B.

3.

Identification of Prior Similar VECPs. If the VECP was submitted
previously on another Departmental Project, the date, PIN, and the action
taken by the Department shall be indicated.

4.

Known Use or Testing. A description of any previous use or testing of the
concept(s) included in the VECP that is known to the Design-Builder,
including the tester, the conditions, and the results.

5.

Estimate of Net Savings. An estimate of the Net Savings as defined in
Subsection 109.4.4.C – Contract Modification – Amount of Payment
below.

6.

Estimate of Development Costs. A scope of Work and related cost
estimate to develop and submit a Detailed VECP and, if desired by the
Design-Builder, a request for the Department to share such costs.

7.

Savings and Schedule Impacts. An estimate of the time necessary for the
Design-Builder to submit a Detailed VECP. Such estimate must specify
the date by which the Department must approve the VECP to obtain the
maximum cost reduction, and the latest date by which the Department
must approve the VECP for the Design-Builder to avoid significant
impacts on the estimated Net Savings or the Design-Builder’s Schedule of
Work. If the Department determines that the time for response is
insufficient for review, the Design-Builder will be so notified Promptly.

Conceptual Review and Response. The Department will use its best efforts to
review a Conforming Conceptual VECP and respond to the Design-Builder within
ten (10) Days of Receipt. The Department may, in its sole discretion, (1) invite
the Design-Builder to submit a Detailed VECP, (2) reject the Conceptual VECP
for reasons that will be described briefly, or (3) request additional information.
The Department may also, in its sole discretion, agree to partially reimburse the
Design-Builder for the costs to develop and submit a Detailed VECP. Except
under extraordinary circumstances, such reimbursement will range up to 50% of
such development costs to a maximum Stated upset amount.

109.4.3 Detailed VECP.
A.

Submittal. If invited by the Department as provided by Subsection
Conceptual Review and Response, the Design-Builder may submit
VECP” within the time specified by the Department. The Detailed
contain the following Materials and information that is sufficient
clearly define and explain the proposed change(s).
1.

109.4.2.B –
a “Detailed
VECP shall
in detail to

Updated and more complete information regarding items included in the
Conceptual VECP including the general description of the VECP,

Part 1 – General Requirements

1-106

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

advantages and disadvantages, use or testing elsewhere, a detailed
computation of the estimated Net Savings to be generated as defined in
Subsection 109.4.4.C – Contract Modification – Amount of Payment,
actual VECP development costs to date, and estimated savings and
schedule impacts including approval date(s) required. If the Department
determines that the time for response is insufficient for review, the
Design-Builder will be notified Promptly.
2.

B.

A complete set of Plans and Specifications showing the proposed revisions
relative to the original Contract features and requirements. All VECPs
that require Engineering design, computations, or analysis shall be
prepared under the responsible charge of and sealed by a Professional
Engineer licensed in the State of Maine.

Evaluation.
1.

Additional Information. The Department may request any additional
information that it determines is necessary to properly evaluate the VECP.
Where design changes are proposed, such additional information may
include results of field investigations and surveys, design computations,
Specifications, and field change sheets. The Design-Builder will Promptly
provide any such requested information.

2.

Cost Verification. The Department may require the Design-Builder to
provide additional information to verify the Design-Builder’s cost
analyses.

C.

Response. The Department will use its best effort to evaluate a Conforming
Detailed VECP and provide the Design-Builder with a written response within ten
(10) Days of Receipt of all of the information it has determined was necessary to
properly evaluate the VECP. Such response will include a brief description of the
Department’s reason(s) for its decision. The Department, in its sole discretion,
will either approve the Detailed VECP, approve it with conditions, or rejected it.
The Department may base its decision on any reason that is in the best interest of
the Department including:
(1) unacceptable impact on the function,
serviceability, safety, durability, maintainability, or aesthetics of the Project, (2)
insufficient testing or use of the VECP concepts elsewhere, (3) insufficient
justification of cost savings, (4) unacceptable schedule impacts, (5) insufficient
review time, or (6) differing Engineering judgment. The Design-Builder may
Promptly request that the Department reconsider certain portions of the decision.
If requested, the Department will Promptly reconsider its decision. After
reconsideration, the Department’s decision is final and not subject to review or
appeal.

D.

Termination of VEP Process. If the Department rejects the VECP or the DesignBuilder does not desire to proceed with the VECP as approved by the Department,
the VECP process will terminate and the Department will reimburse the Design-
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Builder for all VECP development costs that the Department agreed to pay as
provided in Subsection 109.4.2.B – Conceptual Review and Response, if any.
109.4.4 Contract Modification – Amount of Payment. If the Department approves the
VECP, or if the Department approves it with conditions and if the Design-Builder wants to
proceed, a Contract Modification will be executed by the parties. In addition to the requirements
of Section 109.6 – Contract Modification, the VECP will set forth the credit due to the
Department for the difference between the cost of performing the Work, as specified originally
in the Contract, and the payment due to the Design-Builder for the revised work which will
include the following amounts:
A.

The cost of performing the Work as revised by the VECP at agreed upon unit or
lump sum prices.

B.

The VECP development costs that the Department agreed to reimburse the
Design-Builder as provided in Subsection 109.4.2.B – Conceptual Review and
Response, if any.

C.

Fifty percent (50 %) of the Net Savings generated by the VECP (NS) as
determined by the Department, calculated as follows.
NS = EGS – CUDC – DVEC

Where:
NS = Net Savings generated by the VECP
EGS = Estimated Gross Savings is an agreed upon difference between the cost of
performing the Work as originally specified in the Contract and the cost of
performing the Work as revised by the VECP.
CUDC = Design-Builder’s Unreimbursed Development Costs related to the
preparation of the Detailed VECP including costs of the Design-Builder’s design
subconsultants and subcontractors, but excluding all such costs paid by the
Department under Subsection 109.4.4.B above.
DVEC = Department’s VE Costs related to review, approval, and implementation
of the VECP including design costs, field inspection, and the value of any
Department provided property.
The Contract Modification shall also set forth any adjustments to Contract Time related
to the Work as revised by the VECP, if any.
109.4.5 Subsequent Payment Adjustments. Upon Completion of the portion of the Work
revised by the VECP, the Department, on its own initiative or upon request by the DesignBuilder, may review the actual net savings realized by the VECP. The Design-Builder will be
afforded an opportunity to review and comment on such a review. If the actual net savings were
greater than set forth in the Contract Modification, the increased savings will be shared equally
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by the parties. If the net savings were less than set forth in the Contract Modification, the
reduction in savings will be borne equally by the parties by a reduction of amounts otherwise due
the Design-Builder.
109.4.6 General Conditions Regarding VECPs.
A.

VECPs will remain the property of the Design-Builder, provided that the
Department will have the unrestricted right to use any approved VECP, or any
VECP in which the Department has reimbursed the Design-Builder for any
portion of the development costs, on other Department Projects without notice,
cost, or liability to the Design-Builder.

B.

Only the Design-Builder may submit VECPs. The Design-Builder shall review,
be responsible for, and submit all proposals initiated by the Design-Builder’s
subcontractors.

C.

The Design-Builder shall not anticipate Departmental approval of a VECP before
submitting its Proposal or otherwise before approval of a Detailed VECP. The
Design-Builder is responsible for all Delays caused by the VECP that were not
negotiated in the Contract Modification.

D.

If a VECP is rejected, the Design-Builder shall perform the Work in accordance
with the Contract.

E.

Except as otherwise provided in this section, the Design-Builder shall have no
claim against the Department for additional compensation or time resulting from
the Delayed review or rejection of a VECP, including but not limited to,
development costs, loss of anticipated profits, and increased Material or labor
costs.

F.

Cost sharing applies only to the Contract for which the VECP was submitted.

G.

Because the Department has no obligation to change the terms of the original
Contract, all VECP decisions by the Department are final and are not subject to
the Dispute resolution provisions provided in this Contract or otherwise available
at law.

109.5 Equitable Adjustments to Compensation.
109.5.1 General. Equitable Adjustment means an adjustment to compensation due to a
change in the nature or scope of Work as defined in this Section 109 – Changes.
This Section 109.5 – Equitable Adjustments to Compensation applies to all changes to
the nature or scope of the Work excepting payment for Value Engineering Change Proposals,
which is governed by Section 109.4 – Value Engineering.
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109.5.2 Basis of Payment. Equitable Adjustments will be established by mutual
Agreement based upon Unit or Lump Sum Prices, which include Labor, Materials, Mark-up,
Equipment, Overhead, and Time.
109.5.3 Compensable Items.
A.

B.

General. The Design-Builder is entitled to the additional, documented, and
Actual Costs directly relating to the following items:
1.

Labor expenses for non-salaried Workers and salaried foremen.

2.

Costs for Materials.

3.

A 15% markup on the total of Items 1 and 2 of this Subsection 109.5.3.A
for home office overhead and profit of the Design-Builder, its
subcontractors and suppliers, and any lower tier Subcontractors or
suppliers. There will be no markups on markups.

4.

Costs for Equipment. Equipment costs will be calculated using Blue Book
rates as set forth below in Subsection 109.5.5.C – Force Account Work,
Equipment, unless the Department determines the Design-Builder’s Actual
Costs are lower than such rates. If requested by the Department, the
Design-Builder will produce all records that are relevant to the Actual
Costs including rental Receipts, acquisition costs, financing documents,
lease Agreements, and maintenance and operation cost records.

5.

Costs of extended job-site overhead.

6.

Time.

Subcontractor Quoted Scope Changes. Notwithstanding Subsection 109.5.3.A –
Compensable Items – General, when accomplishing Scope Changes that is priced
using a Subcontractor quotation, the Design-Builder will be allowed a maximum
markup of five percent (5%) for profit and overhead.

109.5.4 Non-Compensable Items. The Design-Builder is not entitled to compensation or
reimbursement for any other items including the following:
A.

Profit or home office overhead in excess of that provided in Subsection
109.5.3.A.3,

B.

Lost profits or lost opportunity costs,

C.

Labor inefficiencies,

D.

Consequential damages, including but not limited to loss of bonding capacity, loss
of Bidding opportunities, and insolvency,
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E.

Indirect costs or expenses of any nature,

F.

Dispute resolution costs of any nature including attorneys fees, claims consultant
fees, expert witness fees, claims preparation expenses, and costs related to DRB
proceedings, mediation, arbitration, or litigation, and

G.

Interest.

109.5.5 Force Account Work. Compensation for Force Account Work will be computed
according to this Section.
A.

Labor. The Design-Builder will receive the actual hourly wages paid to Workers
actually engaged in the changed Work and the foreman in direct charge of the
changed Work as determined from certified payrolls, plus 90 percent of the sum
thereof for all fringe benefits, payroll taxes, overhead, and profit.

B.

Materials. For Materials incorporated in the permanent Work, the Design-Builder
will receive the Actual Cost of Materials including freight and Delivery charges
(but excluding any sale or use tax) plus a single 15 percent markup. For all
Materials not incorporated in the permanent Work, the Design-Builder will
receive the difference of actual value of such Material at the time of its use less
the fair salvage value of Material when released, plus 15 percent of said
difference. There shall be no markup on markups.

C.

Equipment. For all authorized usage of power-operated machinery, trucks, or
other Equipment, the Design-Builder will receive the rental rates for the actual
time to the nearest ¼ hour that such Equipment is in operation on the Work. Time
spent moving Equipment within the Project Limits and any approved idle time
may be measured for payment when authorized. Time spent servicing,
maintaining, and changing attachments will not be paid for. The rental rates shall
include the cost of all fuel oil, lubrication, supplies, necessary attachments, repairs
and maintenance of any kind, depreciation, storage, insurance, small tools, and all
other Incidentals.
Equipment leased by the Design-Builder for Force Account Work and actually
used on the Project, the Department will pay for the actual Invoice amount, plus
10% for administrative costs. The maximum Hourly Equipment rental rates (R)
will be determined using the most current Blue Book rates and the following
formula:
R=A×B×E+C+D

Where:
A = Blue Book monthly rate divided by 176
B = Blue Book regional adjustment factor for Maine
C = Blue Book estimated operating costs per hour
D = Operator’s hourly payroll rate plus 90 percent
E = Factor from the Rate Adjustment Table for the year the machine was made
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When the Design-Builder’s Equipment is ordered to be available for Force
Account Work, but is idle for reasons not the fault of the Design-Builder, standby
time will be paid at 70% of the hourly Equipment rental rate excluding all
operating costs.
For each piece of Equipment, the Design-Builder shall provide the following
information: the manufacturer’s name, Equipment type, year of manufacture,
model number, type of fuel used, horsepower rating, attachments required,
together with its size or capacity and any further information necessary to
ascertain the proper rate. The Design-Builder shall also provide a photocopy of
the appropriate pages from the Blue Book that were used to arrive at the rates and
prepare a chart that fully shows all the details of the Equipment costs.
Unless otherwise specified, manufacturer’s ratings and manufacturer-approved
modifications will be used to classify Equipment for the determination of
applicable rental rates. A unit of at least the minimum rating recommended by
the manufacturer shall power equipment that has no direct power unit.
If the Department specifies Equipment not listed in the above publication, the
Department will establish a suitable rate for such Equipment. The Design-Builder
may furnish cost data to assist the Department in the establishment of such rental
rate.
D.

Superintendence. No part of the salary or expense of anyone connected with the
Design-Builder above the grade of foreman or having general supervision of the
Work will be included in the labor items as specified above, except when the
Design-Builder’s entire on-site Workforce is occupied with Force Account Work,
in which case, the salaries of the Superintendent may be included in the labor item
specified above when the nature of the Work is such that their services are
required, as determined by the Department.

E.

Documentation Requirements. All Statements shall be accompanied and
supported by Receipted Invoices for all Materials used and transportation charges.
If Materials used on the Force Account Work are not specifically purchased for
such Work but are taken from the Design-Builder’s stock, then instead of
Invoices, the Statements shall contain or be accompanied by an affidavit of the
Design-Builder certifying that such Materials were taken from stock, that the
quantity claimed was actually used, and that the price and transportation claimed
represent the Actual Cost to the Design-Builder, excluding storage costs.

No payment will be made for Work performed on a Force Account basis until the
Design-Builder has furnished duplicate itemized Statements of the cost of such Force Account
Work detailed to the following:
A.

Name, classification, date, daily hours, total hours, rate, and amount for each
foreman and laborer.
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B.

Designation, dates, daily hours, total hours, rental rate, and amount for each unit
of Equipment.

C.

Quantities of Materials, prices, and amounts.

D.

Transportation charges on Materials.

109.6 Contract Modification. All changes to the Contract that affect compensation, time, or
quality must be made by written Contract Modification. The Contract Modification will describe
the underlying issue that resulted in the Contract Modification and will specify adjustments to
compensation, time, or other Work requirements, as applicable. If adjustments to compensation
or time are not shown on the face of the Contract Modification, then there are no such
adjustments.
All Contract Modifications must be signed by the Design-Builder and the Department. By
signing a Contract Modification, the Design-Builder agrees to all the terms thereof and waives
any and all claims for additional compensation, time, or other Work requirement adjustments
relating to the issue that is the subject of the Contract Modification. All Contract Modifications
are to be noted in Progress Meeting minutes.
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SECTION 110 - INDEMNIFICATION, BONDING AND INSURANCE
Scope of Section. This Section contains general requirements for indemnification, bonding, and
insurance by the Design-Builder. For related provision, see Section 104.4 – Communication
and Coordination.
110.1 Indemnification. The Design-Builder indemnifies, defends, and holds harmless the
Department and its officers, directors, employees, agents and consultants from and against all
claims, actions, torts, costs, losses, and damages for bodily injury (including sickness, disease,
or death) and property damage arising out of or relating to this Contract or the performance of
Work by the Design-Builder and its Subcontractors, subconsultants, Engineers, suppliers, any
individuals or entities directly or indirectly employed by any of them, or anyone for whose acts
any of them may be liable, excepting only claims directly and solely caused by the negligence of
the Department. (Damages covered include, but are not limited to, all Dispute resolution costs
including court costs, attorney’s fees, and the fees of Engineers and consultants, arbitrators, and
other professionals related to Dispute defense and preparation).
This indemnity obligation shall not be limited in any way by any limitation on the amount or
type of damages, compensation, or benefits payable by or for the Design-Builder or any
Subcontractor, subconsultant, Engineer, supplier, or other individual or entity under Workers’
Compensation acts, disability benefit acts, or other employee benefit acts.
110.2 Bonding.
110.2.1 Bonds. The Design-Builder shall provide signed, valid, and enforceable
Performance and Payment Bonds complying with the Contract. The Department may also
require Warranty and Maintenance Bonds for specific items as specified in the Project
Requirements. For a related provision, see Section 103.4 – Award of Contract.
The Design-Builder shall procure bonds from a company organized and operating in the
United States, licensed or approved to do business in the State of Maine by the State of Maine
Department of Business Regulation, Bureau of Insurance, and listed on the latest Federal
Department of the Treasury listing for “Companies Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies”.
The bonds shall each be in the full Contract amount, payable to the “Treasurer – State of
Maine,” and on the Department’s forms, on exact copies thereof, or on forms that do not contain
any significant variations from the Department’s forms as solely determined by the Department.
By issuing a bond, the Surety agrees to be bound by all terms of the Contract, including
those related to payment, time of performance, quality, warranties, and the Department’s selfhelp remedy provided in Section 112.1 – Default to the same extent as if all terms of the
Contract are contained in the bond(s).
Regarding claims related to any obligations covered by these bonds, the Surety shall
provide, within sixty (60) Days of Receipt of written notice thereof, full payment of the entire
claim or written notice of all bases upon which it is denying or contesting payment. Failure of
the Surety to provide such notice within the 60-day period constitutes the Surety’s waiver of any
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right to deny or contest payment and the Surety’s acknowledgment that the claim is valid and
undisputed.
If the Surety becomes financially insolvent or stops operating in the United States, the
Design-Builder shall file new bonds complying with this Section within ten (10) Days of the
date the Design-Builder is notified of such change.
For a related provision, see Subsection 106.7.4 – Other Warranty Provisions.
110.2.2 Bond for Use of Municipal Roads. A bond for use of municipal Roads may be
required as provided in Section 105.5 – Hauling of Materials and Equipment.
110.2.3 Bonding for Landscape Subcontractors. The Design-Builder’s Landscape
Subcontractor shall provide a signed, valid, and enforceable Performance, Warranty or
Maintenance Bond - complying with the Contract.
All Bonds shall be procured from a company organized and operating in the United
States, licensed or approved to do business in the State of Maine by the State of Maine
Department of Business Regulation, Bureau of Insurance, and listed on the latest Federal
Department of the Treasury listing for “Companies Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies.”
The bonds shall each be in the full Subcontract amount, payable to the “Treasurer – State
of Maine,” and on the Department’s forms, on exact copies thereof, or on forms that do not
contain any significant variations from the Department’s forms as solely determined by the
Department.
By issuing a bond, the Surety agrees to be bound by all terms of the Contract, including
those related to payment, time for performance, quality, warranties, and the Department’s selfhelp remedy provided in Section 112.1 – Default to the same extent as if all terms of the
Contract are contained in the bond(s).
Regarding claims related to any obligations covered by these bonds, the Surety shall
provide, within sixty (60) Days of Receipt of written notice thereof, full payment of the entire
claim or written notice of all bases upon which it is denying or contesting payment. Failure of
the Surety to provide such notice within the 60-day period constitutes the Surety’s waiver of any
right to deny or contest payment and the Surety’s acknowledgment that the claim is valid and
undisputed.
The Landscape Subcontractor shall pay all premiums and take all other actions necessary
to keep said bond in effect for the duration of the Landscape Subcontractor’s obligations. If the
Surety becomes financially insolvent, ceases to be licensed or approved to do business in the
State of Maine, or stops operating in the United States, the Design-Builder shall file new bonds
complying with this Section within ten (10) Days of the date the Design-Builder is notified or
becomes aware of such change.
110.3 Insurance. The Design-Builder shall provide signed, valid, and enforceable certificate(s)
of insurance complying with this Section. The Design-Builder shall provide copies of policies
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for each of the insurances required under this Section. All insurance must be procured from
insurance companies licensed or approved to do business in the State of Maine by the State of
Maine, Department of Business Regulation, Bureau of Insurance. The Design-Builder shall pay
all premiums and take all other actions necessary to keep required insurance(s) in effect for the
duration of the Contract obligations, excluding warranty obligations.
110.3.1 Workers’ Compensation. For all operations performed by the Design-Builder
and any Subcontractor, the Design-Builder and each Subcontractor shall carry Workers’
Compensation Insurance or shall qualify as a self-insurer with the State of Maine Workers’
Compensation Board in accordance with the requirements of the laws of the State of Maine. If
maritime exposures exist, coverage shall include United States Long Shore and Harbor Workers
coverage.
110.3.2 Commercial General Liability. With respect to all operations performed by the
Design-Builder and any Subcontractors, the Design-Builder and any Subcontractors shall carry
commercial general liability insurance in an amount not less than $1,000,000 per occurrence and
$3,000,000 in the Aggregate. The coverage must include products, completed operations, and
Contractual liability coverage, and ISO (Insurance Services Office) form #CG25031185 or
equivalent. The Contractual liability insurance shall cover the Design-Builder’s obligations to
indemnify the Department as provided in this Contract including Section 110.1 –
Indemnification. The coverage shall also include protection against damage claims due to use
of explosives, collapse, and underground coverage if the Work involves such exposures.
110.3.3 Automobile Liability.
The Design-Builder and subcontractors and
subconsultants shall carry Automobile Liability Insurance covering the operation of all motor
vehicles including any that are rented, leased, borrowed, or otherwise used in connection with
the Project. The minimum limit of liability under this Section shall be $1,000,000 per
occurrence.
110.3.4 Professional Liability. The Design-Builder and/or subconsultants who engage in
design Work, preliminary Engineering Work, and environmental consulting Work for shall
maintain a project-specific Professional Liability policy for errors and omissions with a
minimum limit of liability of $2,000,000. “Design Work” includes the design of temporary
Structures and all other Work that requires design computations. This policy shall cover
“Wrongful Acts,” meaning negligent acts, errors or omissions by the Design-Builder and/or
subconsultants, or any entity for whom the Design-Builder is legally liable, arising out of the
performance of, or failure to perform, professional services.
110.3.5 Owners and Design-Builders Protective Liability. If required by the Project, the
Design-Builder shall carry an Owners and Design-Builders Protective Policy covering all
operations performed by the Design-Builder and any Subcontractor, in an amount not less than
$1,000,000 per occurrence and $2,000,000 in the Aggregate, naming the Department as the sole
insured party under the policy.
110.3.6 Builders Risk. Unless required by the Project, the Department does not require
the Design-Builder to carry Builders Risk Insurance. However, the Design-Builder is advised of
its risks for damage to the Work as provided in Subsection 104.3.10 – Responsibility for
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Damage to the Work. The Design-Builder is responsible for managing and insuring these risks
as it deems appropriate.
110.3.7 Environmental Impairment. If required by the Project, the Design-Builder shall
carry Environmental Impairment insurance to cover the risk of sudden or accidental discharge of
pollutants during the prosecution of the Work. The limits of liability for this coverage shall be
in the amount of $1,000,000 per occurrence and $2,000,000 in the Aggregate. Regardless of
whether such insurance is carried by the Design-Builder, the Design-Builder is responsible for
managing these risks as it deems appropriate.
110.3.8 Administrative & General Provisions.
A.

Additional Insured. Each policy with the exception of Workers’ Compensation
and Professional Liability insurance shall name the Department of Transportation
as an additional insured.

B.

Defense of Claims. Each insurance policy shall include a provision requiring the
carrier to investigate, defend, indemnify, and hold harmless all named insureds
against any and all claims for death, bodily injury, or property damage, even if
groundless.

C.

Primary Insurance. The insurance coverage provided by the Design-Builder shall
be primary insurance with respect to the State, its officers, agents, and
employees. Any insurance or self-insurance maintained by the State for its
officers, agents, and employees is in excess of the Agent’s insurance and shall
not contribute with it.

D.

Reporting. Any failure to comply with reporting provisions of the policies shall
not affect coverage provided to the State, its officers, agents, and employees.

E.

Separate Application. The insurance provided by the Design-Builder shall apply
separately to each insured against whom claim is made or suit is brought, except
with respect to the limits of the insurer’s liability.
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SECTION 111 - RESOLUTION OF DISPUTES
Scope of Section. This Section contains provisions for resolving Disputes early, efficiently,
fairly, and as close to the Project level as possible.
111.1 General.
111.1.1 Definitions. “Dispute” is defined in Section 101.2 – Definitions. An “Issue,” as
used in Sections 111.1 through 111.3 below, is a matter that may give rise to a Dispute, but has
not yet been negotiated as provided in Subsection 104.4.5 – Early Negotiation.
111.1.2 Escalation Process. To resolve Issues or Disputes, the Design-Builder and the
Department may mutually agree in writing at any time to any form of Dispute resolution
including mediation, facilitated negotiation, neutral case evaluation, arbitration, or litigation.
In the absence of such written Agreement, the parties must pursue resolution of Issues or
Disputes that arise after Contract Execution as follows: (A) first through negotiation at the
Project level as provided in Subsections 104.4.5 – Early Negotiation and 111.2 – Project Level
Negotiation, (B) next through negotiation by management as provided in Section 111.3 Negotiation by Management, (C) next, if the parties consent, through a Dispute Review Board
as provided in Section 111.4 – Dispute Review Board, and (D) next through the Commissioner
as set forth in Section 111.5 – Appeal to Commissioner. If the Dispute remains unresolved after
final agency action by the Commissioner, then, and only then, may a party seek judicial review
of a Dispute as provided in Section 111.6 – Judicial Review.
111.1.3 Relationship to Partnering. Partnering, including the establishment of a
partnership charter, does not in any way waive, alter, or otherwise affect any provision of the
Contract including those requiring notice and all other provisions governing the resolution of
Issues or Disputes. For a related provision, see Subsection 104.4.1 – Partnering.
111.1.4 Mandatory Notice. The Design-Builder shall comply with all notice provisions
of this Contract relating to Issues or Disputes including those contained in Subsections 104.3.3 –
Duty to Notify If Ambiguities Discovered; 104.4.5.A – Early Negotiation, Notice Required;
109.2.3 – Differing Site Conditions, Notice and Procedural Requirements; 109.3.4 – Adjustments
for Delay, Notice and Procedural Requirements; and Section 111 – Resolution of Disputes. In
order to promote the purposes of this Section, all notice provisions are mandatory and are to be
strictly construed. Failure to provide Conforming notice constitutes waiver by the DesignBuilder of any and all claims to additional compensation, time, or modification of Contract
requirements related to the Issue or Dispute. Such waiver of claims shall not be affected by the
Department’s willingness to enter into discussions or negotiations regarding Issues or Disputes
for which the Design-Builder failed to provide proper notice.
111.1.5 Work to Proceed Despite Issue or Dispute. Regardless of the status or
disposition of any Issue or Dispute, the Design-Builder and the Department must perform their
Contractual responsibilities Promptly and diligently. Unless expressly directed otherwise by the
Department, the Design-Builder shall proceed without Delay to perform the Work or to Conform
to the decision or Order of the Department.
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111.1.6 Design-Builder’s Obligation to Keep Records. Throughout the course of any
Issue or Dispute, the Design-Builder shall keep daily records, including supporting
documentation, of extra costs and time related to the Issue or Dispute. Such records shall include
all non-salaried labor, Material costs, Equipment expenses, and location for all operations that
are affected by the Issue or Dispute. The Design-Builder will not be entitled to any change to
compensation, time, or Work requirements without such records. The Design-Builder shall
permit the Department daily access to and shall provide copies of these and any other records
needed for evaluating the Dispute. The Design-Builder shall retain those records for the duration
of the Dispute and as provided in Subsection 104.3.6 – Project Records.
111.1.7 Dispute Resolution Time Extensions. All deadlines provided in this Section may
be extended only by mutual written consent signed by both parties.
111.1.8 Commissioner Communications Before Appeal. Because the Commissioner may
hear an Appeal and render final agency action under Section 111.5 – Appeal to Commissioner,
the following persons shall not communicate with the Commissioner regarding the substance of
a Dispute, except upon notice and opportunity for all parties to participate: (A) the DesignBuilder or any agent for the Design-Builder and (B) Department staff, counsel, or consultants
who are directly participating in Dispute resolution processes in an advocate capacity. The
preceding sentence does not prohibit the Commissioner from communicating with, or having the
aid or advice of all other Department staff, counsel, or consultants.
111.1.9 Contract Modification Required. All changes to the Contract that regard Issues
or Disputes and that affect compensation, time, quality, or other Contract requirements must be
made by written Contract Modification as provided by Section 109.6 – Contract Modification.
111.2 Project Level Negotiation.
111.2.1 Early Negotiation. The parties must first comply with all requirements of
Subsection 104.4.5 – Early Negotiation.
111.2.2 Detailed Notice of Dispute. If Early Negotiation fails to resolve the Issue within
forty-five (45) Days of the date of Receipt of the written Notice of Issue for Consideration
Conforming to Subsection 104.4.5.A – Early Negotiation, and if the Design-Builder desires
additional consideration by the Department, then the Design-Builder must Deliver a written
Detailed Notice of Dispute to the Program Manager within ten (10) Days of the expiration of
said 45-day period. At a minimum, the Detailed Notice of Dispute shall include all of the
following information in sufficient detail to allow reasoned analysis as determined by the
Program Manager:
A.

A description of the background of Dispute including the date(s) the Issue or
Dispute first arose and the date the Design-Builder provided the Project Manager
or Resident with the “Notice of Issue for Consideration” Conforming to
Subsection 104.4.5.A – Early Negotiation;

B.

All Contract provisions that are relevant to the Dispute;
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C.

All facts relevant to the Dispute including all non-Contract Documents and all
non-documentary facts including identification of all persons with knowledge of
relevant facts and a synopsis of their testimony;

D.

The Design-Builder’s position as to why the Contract and facts demonstrate that
the Design-Builder is entitled to additional compensation and/or time;

E.

The estimated dollar cost, if any, of the Disputed Work and how the estimate was
determined;

F.

If the Design-Builder is asserting an Excusable or Compensable Delay occurred,
an analysis of the progress schedule showing the impact on the Critical Path; and

G.

A specific request for additional compensation or time, or other change to
provisions of the Contract.

111.2.3 Decision by Program Manager. Within twenty (20) Days of receiving a Detailed
Notice of Dispute Conforming to Subsection 111.2.2 – Detailed Notice of Dispute, the Program
Manager will Deliver a written decision to the Design-Builder on the specific request made.
111.3 Negotiation by Management.
111.3.1 Notice of Unresolved Dispute. If the Design-Builder desires additional
consideration, the Design-Builder shall deliver a written “Notice of Unresolved Dispute” to the
Department’s appropriate Bureau Director (hereafter “Director” in this Section 111 – Resolution
of Disputes within ten (10) Days of receiving the Program Manager’s decision provided for in
Subsection 111.2.3 – Decision by Program Manager.
At a minimum, the Notice of Unresolved Dispute must include the following information
in sufficient detail to allow reasoned analysis as determined by the Director or the director’s
designee(s): A) all documentation submitted to the Resident for Project-level negotiation, (B)
all decisions rendered by the Program Manager or equivalent Bureau level manager, and (C) all
additional information the Design-Builder desires the Department to consider.
111.3.2 Additional Documentation. Within ten (10) Days of the receiving a Notice of
Unresolved Dispute Conforming to Subsection 111.3.1, the Director or the Director’s designee(s)
may require the Design-Builder to provide Additional Documentation. If required, the DesignBuilder shall completely and accurately supply all requested information in writing within
fifteen (15) Days of receiving said request. Failure to provide all Additional Documentation
constitutes a waiver of all claims for additional compensation or time.
Additional Documentation may include the following.
A.

The date(s) on which facts arose which gave rise to the Issue or Dispute.

B.

The dates the Department Received the “Notice of Issue for Consideration”
Conforming to Subsection 104.4.5.A – Early Negotiations – Notice Required and
the “Detailed Notice of Dispute” Conforming to Subsection 111.2.2.
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C.

A list of all Contract provisions that is relevant to the Dispute and a Statement of
which specific Contract provisions the Design-Builder believes controls the
outcome of the Dispute.

D.

A narrative setting forth the Design-Builder’s position regarding additional
compensation and time, if any, including all supporting facts including dates,
locations, and items of Work affected by the Dispute, and how the Contract
provisions set forth in subparagraph C support the Design-Builder’s position.

E.

A list of and copies of all documents that are relevant to the Dispute organized
chronologically. With respect to each document, the list must include its date, the
author(s) (including address and telephone numbers), and the recipient(s).

F.

A list of all persons that is involved in or knowledgeable of the Dispute including
addresses, and telephone numbers of such persons. If such person has knowledge
of oral Statements upon which the Design-Builder is relying, the list must also
include the substance of the oral Statements, the date(s) they were made, and all
people present at the time the Statement was made.

G.

If an extension of time is sought:
1.

The specific Days or dates, for which it is sought, including an explanation
of impact on the Critical Path;

2.

The specific reasons the Design-Builder believes a time extension should
be granted; and

3.

The specific provisions of the Contract under which it is sought.

H.

If additional compensation is sought, the exact amount sought and a breakdown of
that amount into the categories provided by Subsection 109.5.3 – Compensable
Items.

I.

An oath consisting of the following language:
“ON OATH, and under the penalty of law for perjury or
falsification, the undersigned, (Name of person signing oath and
title) hereby certifies that the amounts claimed by the DesignBuilder for additional compensation and time (as applicable) set
forth in the Notice of Unresolved Dispute and this additional
documentation are a true and complete Statement of the Actual
Costs incurred and time sought, and are fully documented and
supported in accordance with the Contract.”

J.

Date of signature, sworn signature, and acknowledgment by notary.

The Director or the Director’s designee may also retrieve and review the Proposal
Escrow Documentation, if any, if the Contract required submission of Proposal Escrow.
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111.3.3 Decision by Director. Within fifteen (15) Days of receiving a Notice of
Unresolved Dispute Conforming to Subsection 111.3.1 – Notice of Unresolved Dispute or, if
requested, all Additional Documentation, whichever is later, the Director or the Director’s
designee(s) will Deliver a written decision. The decision will affirm, reverse, revise, or amend
the decision of the Program Manager and/or request a Dispute Review Board (DRB) proceeding
as provided in Subsection 111.4 – Dispute Review Board below.
111.4 Dispute Review Board. If the Design-Builder wants additional consideration and the
Director has not requested a DRB proceeding, the Design-Builder may Deliver a written request
for a DRB proceeding to the Director within ten (10) Days of receiving the Director’s decision as
provided in Subsection 111.3.3 – Decision by Director.
Within ten (10) Days of receiving a request for a DRB proceeding (“DRB Consent Period”), the
non-requesting party shall notify the other as to whether or not it consents to a DRB proceeding.
If both parties consent, a DRB proceeding shall take place and shall conform to the DRB Rules
agreed upon by the Department and the Associated Constructors of Maine. If either party does
not consent within the DRB Consent Period and the Design-Builder wants additional
consideration, the Design-Builder must file an Appeal with the Commissioner as provided in
Subsection 111.5.1 – Filing of Appeal. For a related provision, see Section 101.2 – Definition of
Dispute Review Board.
The purpose of the DRB is to assist consenting parties in resolving Disputes in a manner that
complies with the Contract and that is fair, impartial, less expensive, and less formal than
litigation. The DRB will do so by issuing non-binding recommendations, unless the parties
mutually agree in writing at the time of consenting to a DRB proceeding that such
recommendations will be binding.
111.5 Appeal to Commissioner.
111.5.1 Filing of Appeal. If a DRB proceeding did not occur and the Design-Builder
wants additional consideration, the Design-Builder must file an “Appeal of the Director’s
Decision” to the Commissioner within ten (10) Days of the expiration of the DRB Consent
Period. If a DRB proceeding did occur and failed to resolve the Dispute and/or the DesignBuilder or the Director want additional consideration, that party must file an “Appeal of Dispute
Review Board Recommendation” to the Commissioner within twenty (20) Days of the date the
DRB’s recommendation is final. At a minimum, the Appeal must contain:
A.

If a DRB proceeding did not occur, all Materials submitted to the Director and all
decisions by the Director;

B.

If a DRB proceeding did occur, all Materials submitted to the DRB and all
recommendations from the Dispute Review Board;

C.

The specific findings of the Director and/or the DRB that the appealing party
claims are contrary to law and/or fact;

D.

Any other pertinent new documentary evidence;
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E.

Any written arguments the appealing party wishes the Commissioner to consider;
and

F.

The specific relief sought.

Unless directed otherwise by the Commissioner, review of the Appeal will be limited to
the documentation submitted.
111.5.2 Rebuttal Information. The non-appealing party will have ten (10) Days of
receiving notice that an Appeal was filed with the Commissioner to submit written rebuttal
information.
111.5.3 Time and Alternatives for Commissioner Action. Within twenty (20) Days of
receiving an Appeal Conforming to Subsection 111.5.1 – Filing an Appeal or, if applicable, the
Receipt of the rebuttal information allowed by Subsection 111.5.2 – Rebuttal Information, the
Commissioner will:
A.

In writing, affirm the recommendation(s) of the DRB or the decision of the
Director, as applicable;

B.

In writing, revise, amend, or reverse the recommendation(s) of the DRB or the
decision of the Director, as applicable; or

C.

In writing, submit the claim to binding or non-binding alternative Dispute
resolution.

111.5.4 Final Agency Action. Any affirmation, revision, amendment, or reversal by the
Commissioner is final agency action as of the date of Receipt of such action by the DesignBuilder. If the Commissioner submits the Dispute to alternative Dispute resolution, the date of
final agency action will be established by the mediator, arbitrator, or other Dispute resolution
neutral by written notice to the parties. If the Commissioner takes no action within such 20-day
period, the DRBs final recommendation (if one exists) or the decision of the Director (if a DRB
recommendation does not exist) shall be final agency action upon the expiration of said 20-day
period.
111.6 Judicial Review. The Design-Builder must comply with all of the notice and Dispute
resolution provisions of this Contract in order to pursue judicial review. For related provisions,
see Subsections 111.1.2 – Escalation Process and 111.1.4 – Mandatory Notice.
All Proposers and the Design-Builder agree that any judicial review of any claim or cause of
action arising from the Proposal and/or the Contract must be commenced in the Superior Court
of Maine, Kennebec County. Any petition for review must be in accordance with the Maine
Administrative Procedure Act, 5 MRSA §11001, et seq. and Rule 80C of the Maine Rules of
Civil Procedure.
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SECTION 112 - DEFAULT AND TERMINATION
Scope of Section. This Section contains general provisions related to Default and termination of
the Contract.
112.1 Default.
112.1.1 Grounds for Default. The Design-Builder and the Surety are in Default of the
Contract if the Design-Builder or the Surety:
A.

Fails to Promptly begin the Work under the Contract after being authorized to
proceed;

B.

Fails to perform the Work with sufficient labor, Equipment, or Materials to assure
the timely Completion of the Work;

C.

Performs Defective Work, neglects or refuses to uncover, remove or rebuild
Unacceptable Work, or neglects or refuses to uncover Unauthorized or
Uninspected Work when directed by the Department;

D.

Discontinues the prosecution of the Work without Departmental approval;

E.

Continues to perform Work after the Department directs that Work be stopped;

F.

Fails to resume Work upon notice, which has been suspended as required by the
Contract;

G.

Becomes insolvent or is declared bankrupt or commits any act of bankruptcy or
insolvency that could affect the Work in any way;

H.

Allows any final judgment against the Design-Builder to stand unsatisfied for a
period of ten Days;

I.

Makes an assignment for the benefit of creditors without authorization by the
Department; or

H.

In any other manner, fails to perform the Work in Substantial Conformity with
any material provision of the Contract.

112.1.2 Notice of Default/Cure. Except as otherwise provided in this Contract, if Default
occurs, the Department will give written Notice of Default to the Design-Builder and its Surety.
Failure to give Notice of Default is in no way a waiver by the Department of any provision of the
Contract.
If the Design-Builder or Surety fails to completely cure such Default within a period of
14 Days after Notice of Default, then the Department may (A) terminate the Contract for cause
in accordance with Subsection 112.2.1 – For Cause, or (B) take prosecution of the Work away
from the Design-Builder without violating the Contract.
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112.2 Termination. The Department may, by written order to the Design-Builder, terminate the
Contract as provided in this Section. Termination of the Contract or portion thereof shall not
relieve the Design-Builder of its Contractual responsibilities for the Work completed (including
warranty obligations), nor shall it relieve the Surety of its obligation for claims arising from the
Work or the Contract.
112.2.1 For Cause. If the Design-Builder fails to completely cure all Defects identified in
the Notice(s) of Default provided for in Subsection 112.1.2 within the 14-day cure period
provided, the Department may immediately terminate the Contract for cause by written Notice of
Termination For Cause. In this event, the Department may use any or all Materials and
Equipment for the Work and may enter into an Agreement with another entity for the
Completion of the Work, or use such other methods as in the opinion of the Department are
required for the Completion of the intent of the Contract in an acceptable and timely manner.
The Department will pay for all Accepted items of Work as of the date of Termination at
agreed upon prices. The Design-Builder shall make all Work records available to the
Department upon request regarding payment under this Section. All costs and charges incurred
by the Department, together with the cost of completing the Work specified in the Contract, will
be deducted from amounts otherwise due the Design-Builder. If such expenses exceed the sum
that would have been payable under the Contract, then the Design-Builder and the Surety are
liable and shall pay to the Department the amount of such excess within 30 Days of the Delivery
of a Statement setting forth such expenses to the Design-Builder and the Surety, as applicable.
If the Design-Builder files for bankruptcy at any time before expiration of the warranty
periods provided by this Contract, then the Design-Builder and its Surety agree, if requested by
the Department and within 30 Days of such request, to take all actions necessary or convenient to
reject or accept this Contract under the executory Contract provisions of the federal bankruptcy
code.
112.2.2 For Convenience. The Department may terminate this Contract for convenience
or for any reason that is in the best interest of the Department. Terminations caused without fault
of or for reasons beyond the control of the Design-Builder are Terminations for Convenience.
The Department will notify the Design-Builder of such terminations by sending a Notice of
Termination for Convenience.
In case of a Termination for Convenience, the Department will pay for all Accepted
Work as of the date of termination at agreed upon prices. The Design-Builder shall make all
Work records available to the Department upon request regarding payment under this Section.
Acceptable Materials, obtained by the Design-Builder for the Work but which have not been
incorporated therein, may at the option of the Department be purchased from the Design-Builder
at Actual Cost Delivered to a prescribed location or otherwise disposed of as mutually agreed.
After Receipt of Notice of Termination for Convenience from the Department, the
Design-Builder may also submit a claim for additional damages or costs not covered above or
elsewhere in this Contract to the Program Manager within sixty (60) Days of the effective
Termination date. Such claim may include such cost items as idle Equipment time, Project
investigative costs, overhead expenses attributable to the Project terminated, legal and
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accounting charges involved in claim preparation, Subcontractor costs not otherwise paid for,
idle labor cost if Work is stopped in advance of termination date, guaranteed payments for
private land usage as part of the original Contract, and any other cost or damage item for which
the Design-Builder reasonably believes reimbursement should be made. In no event, however,
will loss of anticipated profits be considered as part of any settlement.
The Design-Builder agrees to make the Proposal Escrow, Documentation, if any, and its
cost records available to the extent necessary to determine the validity and amount of each item
claimed.
The Department will respond in writing to such claim within 60 Days of Receipt. If the
Design-Builder wants additional consideration, the Design-Builder must Deliver a written
“Notice of Unresolved Dispute” to the Director as provided in Subsection 111.3.1 – Notice of
Unresolved Dispute and comply with all other applicable Dispute resolution provisions of
Section 111 – Resolution of Disputes.
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GENERAL INFORMATION
1.1

Issuance of RFP

This Request for Proposal (RFP) dated February 18, 2009, issued by the Maine
Department of Transportation (Department) constitutes a request for prequalified Design-Build
firms to submit Proposals to design and build Collector Highway Improvements on Route 136 in
Freeport (the Project).
1.2

Contract Time
1.2.1

Completion Date

The date by which all the Work required by the Contract must be complete is no
later than May 28, 2010. Liquidated Damages will be assessed in accordance with Section 107
of the Design-Build General Conditions for each day that the Work is extended beyond the
completion date.
1.3

Stipend

The Department will compensate each unsuccessful Proposer that submits a Responsive
Proposal $20,000 pursuant to Section 103.5 of the Design-Build General Conditions.
1.4

Procurement Schedule

Though subject to change, the Department anticipates following the contracting schedule
below. Proposers are cautioned that this schedule is subject to change and the Proposer should
not rely upon it to determine, for example, when actual construction may commence.
Milestone

Date

Draft RFP Issue for Comment
Identify Supplemental Boring Locations
Submit Questions
Final RFP Issue Date
Results of Supplemental Borings
Deadline for Proposer Questions
Technical Proposal Preliminary Submission & Design Exception
Submission
Notice of Technical Proposal Responsiveness & Design Exception Notification
Cure Deadline for Technical Defects (Final Submission of Technical
Proposal)
Price Proposal Due Date
Scoring of Technical Proposals
Opening of Price Proposals
Calculation of Overall Best-Value Ratings
Determination of Apparent Successful Proposer
Letter of Intent to Award/Agreement Delivered to Apparent Successful Proposer
Fulfillment of Award Condition and Execution of Agreement by Design-Builder
Final Determination of Responsiveness, Award of Contract
Execution of Agreement by the Department

February 18, 2009
March 4, 2009
March 4, 2009
March 18, 2009
March-April 2009
May 8, 2009
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If any dates are changed, the Department shall notify the Proposers in advance, in
writing. In the event that a time period provided in this RFP falls on a Holiday, Saturday or
Sunday, the party required to act within said time period shall be considered in compliance with
said time period provided said party acts as required on the next Departmental business day
thereafter.
1.5

Contract Representative
The Contract Representative is:
Scott Bickford, Contracts Engineer
Maine Department of Transportation
Bureau of Project Development
State House Station 16
Augusta, ME 04333-0016

The Contract Representative may be changed by written notice from the Department
only.
1.6

Reference Documents

The information set forth or referenced in the Project Requirements provides basic
background project information for use by Proposers. Though the Department believes the
Project Information provided is accurate, Proposers are advised that they have duties to verify
information and to report any errors, omissions, discrepancies, and inconsistencies in Project
Information before making any final determinations regarding the design, pricing, or
construction of the Work.
Regardless of the level of completion or suitability of any portion of the Reference
Documents, the Design-Builder shall be solely responsible for Project design, and the
Department shall have no liability or obligation as a result of the design work contained in the
Reference Documents. The Reference Documents are provided solely for Proposers reference
and are without representation or warranty by the Department, except where specifically stated
otherwise in the Contract.
1.7

Insurance

This project requires Owner’s and Design-Builder’s Protective Liability Insurance and
Environmental Impairment Insurance in accordance with the amounts specified in Sections
110.3.5 and 110.3.7 of the Design-Build General Conditions, respectively, of the Design-Build
General Conditions.
1.8

Civil Rights Contract Compliance Review

The scope of this Project in its entirety shall undergo a full contract compliance review.
The Technical Proposal shall identify the Civil Rights Compliance Manager and describe his or
her experience, qualifications, and responsibilities.
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Quality Assurance

The Department will not require the Design-Builder to provide an approved testing
laboratory for QA Testing purposes.
1.10 On the Job Training (OJT)
There are no OJT requirements for this project.
1.11 Disadvantaged Business Enterprise (DBE)
There are no DBE requirements for this project.
2.

PROPOSAL SUBMISSION REQUIREMENTS
2.1

Submission of Proposals
2.1.1

Time and Location

Preliminary Technical Proposals must be received no later than 4:00 p.m. (EST)
on May 13, 2009. Price Proposals and Final Technical Proposal must be received no later than
4:00 p.m. (EST) on June 12, 2009. Proposals must be in accordance with Section 102 of the
Design-Build General Conditions. The Proposer must deliver its Technical Proposal and Price
Proposal to:
Address for U.S. mail service:

Address for overnight or courier delivery:

Scott Bickford, Contracts Engineer
Maine Department of Transportation
Bureau of Project Development
Contracts Section
16 State House Station
Augusta, ME 04333-0016

Scott Bickford, Contracts Engineer
Maine Department of Transportation
Bureau of Project Development
Contracts Section
24 Child St.
Augusta, ME 04330

2.1.2

Technical Proposal

The Technical Proposal must include the Technical Proposal Submission Form.
Each container shall be clearly marked as follows:
Proposer’s Name
Technical Proposal
Freeport, Route 136, MaineDOT PIN: 12782.00
Container ___ of ____
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Price Proposal

The Price Proposal must be submitted on the forms supplied by the Department
and must be delivered in a sealed envelope capable of holding 8 ½ x 11 inch documents without
folding and clearly marked as follows:
Proposer’s Name
Price Proposal
Freeport, Route 136, MaineDOT PIN: 12782.00
The Proposal Guaranty must be delivered with the Price Proposal in a sealed
business-sized envelope clearly marked as follows:
Proposer’s Name
Proposal Guaranty
Freeport, Route 136, MaineDOT PIN: 12782.00
Proposers shall provide responses to all information requested in this RFP.
Failure to respond or failure to provide requested information may result in a determination by
the Department, in its sole discretion, that a Proposal is non-responsive. Except as provided in
Section 103.5 of the Design-Build General Conditions, the Department shall have no obligation
to compensate any unsuccessful Proposer for its efforts in preparing a Proposal.
2.2

Proposal Content Requirements

The Proposal shall be organized in the order listed below. Each item listed shall be
separately indexed, clearly titled, and identified as described below.
Proposal Components
Technical Proposal
Technical Proposal Submission Form
Letter Approving Changes in Proposer’s
Organization (if applicable)
Technical Proposal
One Full-Size Plan Set
Price Proposal
Price Proposal

Form A, Appendix B (3 originals)
2 pages maximum
40 pages maximum

Form D, Appendix B (hard copy and
electronic version)
Form C, Appendix B (separately sealed)

Proposal Guaranty

The original Technical Proposal and the Price Proposal Package shall be submitted
separately from the 11 copies of the Technical Proposal. Each of the 11 copies of the Technical
Proposal shall be submitted in its own separate box (or boxes).
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Technical Proposal
2.2.1.1

Technical Proposal Submission Form

The Proposal shall include the Technical Proposal Submission Form using
Form A. Attach to the Technical Proposal Submission Form evidence of the authorization to
execute and deliver the Proposal and Contract, and identify its authorized representative.
2.2.1.2

Letter Approving Changes in Proposer’s Organization

If the Proposer’s organization has changed since submission of its
Statement of Qualifications, the Proposer shall specifically describe such changes and include a
copy of the Department’s approval letter(s) provided under Section 102.2.3.4 of the DesignBuild General Conditions.
2.2.1.3

Technical Proposal

The purpose of the Technical Proposal is to demonstrate the Proposer’s
understanding of the Project and its approach to address technical responsiveness requirements
and scored criteria listed in Section 3.0 of the Project Requirements. The Technical Proposal is
to include the Preliminary Design Reports (PDR) for the highway portion of the Project and the
Collins Mill Bridge, as outlined in Sections 6.2.1 and 6.2.5.2, respectively.
The Technical Proposal shall be limited to an aggregate of 40 pages of
narrative (single-sided, 8 1/2 x 11 sheets), including pages required for PDRs. Where required,
attach forms, graphs, charts, matrices, drawings and other pertinent data separately; provided,
however, that the Department does not commit to review any information in appendices and
exhibits other than those required to be provided. The Proposal evaluation process will focus on
the body of the Proposal and any required appendices and exhibits.
An 8 ½ x 11-inch format is required for typed submissions and an 11 x 17inch format is required for drawings. Submittals must be bound in 3-ring binders (no larger than
3") with all pages sequentially numbered and each section, including appendices, exhibits and
forms, must be separately and clearly tabbed. Printed lines may be single-spaced with the type
font size being no smaller than 12-point (except that tables, figures and schedules may use 10
point font). The use of 11 x 17-inch foldouts for tables, graphics, and maps is acceptable in the
main body of the proposal. The use of section summaries is encouraged. Proposals shall be
written in the English language using US customary units.
2.2.1.4

Full-Size Plan Set

22 x 34-inch format, including plans, profile, and typical sections. Plan
set shall be prepared in Standard MaineDOT format.
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Price Proposal
2.2.2.1

Price Proposal

As part of Form D, the Proposer is required to indicate the lump sum price
offered by Proposer for the Work and its Proposal, including unit prices and estimated quantities,
if required which, is referred to herein as the “Price.” The term “Price Proposal,” as used herein,
means Form D and other documentation identified in the table submitted by each Proposer.
2.2.2.2

Proposal Guaranty

The Price Proposal must be accompanied by a Proposal Guaranty that
complies with all the requirements of this Section, unless otherwise noted in the Notice to
Design-Builders and the Proposal Documents.
The Proposal Guaranty must be: (A) in the amount specified in the Notice
to Design-Builders and the Proposal Documents: (B) made payable to the “Treasurer – State of
Maine”; and (C) one of the following types: a Proposal Bond Conforming to the next paragraph,
a cashier’s check, a certified check, or a United States Postal money order.
Proposal Bonds must be: (A) issued by an insurance company licensed or
approved by the State of Maine, Department of Business Regulation, Bureau of Insurance, to do
business in the State of Maine; (B) properly signed by the Proposer (as Principal) and a duly
authorized representative of the insurance company referenced above, and (C) on the
Department’s Proposal Guaranty form (or an exact copy thereof) OR must not contain any
significant variations from said form as determined in the sole discretion of the Department.
2.2.2.3

DBE Submittal Requirements

There are no DBE requirements for this Project.
3.

PROPOSAL EVALUATION PROCESS

The Department intends to select the Proposer that offers the overall Best-Value to the
Department, considering price, and technical factors described in 23 MRSA §753-A. The intent
of the Department in this evaluation process is to create a fair and uniform basis for the
evaluation of the Proposals in accordance with the State’s legislation governing this
procurement.
3.1

Technical Proposal Responsiveness Requirements

The Proposal must comply with the following minimum technical requirements to be
responsive.
A.

The size of the hydraulic opening at the Collins Mill Bridge shall be maintained at
the existing size or greater.

B.

Alignment of the Roadway shall result in no permanent ROW impacts beyond
those shown on the Right-of-Way (ROW) plans.
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C.

The Centerline Profile Grade on Rte. 136/Durham Road cannot exceed 9.9% at
any point. Centerline Profile Grade on Pownal Road cannot exceed 7.5% at any
point.

D.

Travel and turning lanes lane widths shall be 11 feet. Outside shoulder widths
shall be 4 feet. Design exceptions for shoulder widths will be considered to
reduce ROW and structure impacts.

E.

All work shall be constructed within the Right-of-Way provided on the plans.

F.

Roadway drainage outlet points shall utilize the drainage easements and/or rights
shown on the ROW plans.

3.2

Technical Proposal Evaluation Criteria

The Proposal evaluation scoring will be based on responses to the following criteria:
Maximum
Points
1.
Roadway Alignment Design, including PDR
15
2.
Structural Features, including PDR
5
3.
Quality Program
15
4.
Project Management (Design and Construction)
10
5.
Maintenance and Protection of Traffic
15
6
Project Schedule and Sequencing & Utility Coordination
20
7.
Pavement/Geotechnical Design and Construction Approach
20
Total
100
Evaluation Criteria

3.2.1

Roadway Alignment Design (15 points)

Submit PDR, including preliminary layout plans for the entire Project including
horizontal and vertical alignments of roadways, and intersections to demonstrate that the
proposed complies with environmental permitting and Right-of-Way limits.
Identify additional warranty offered, if any, beyond the required five-year term.
Show typical section plans for roadway.
Discuss approach to drainage.
Discuss approach to traffic engineering.
Describe the needs, type, and location of landscaping to be used.
Discuss any potential design exceptions, and the rationale for exception.
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Structural Features (5 points)

Submit PDR for Collins Mill Bridge, include structural concepts for the Collins
Mill Bridge, and any retaining walls. Include plans, elevations, and cross-sections depicting
structure components. Submit a description of each structure type. In addition, for each structure
type proposed for the Project, the Proposal shall list assumptions used in development of the
structure. Comment on each structure concerning:
A.

Ease and cost of maintenance for extended structure life.

B.

Quality of materials proposed for structural components.

C.

Strategy used for maintaining safety, function, and serviceability of structures.
3.2.3

Quality Program (15 points)

Describe the Proposer’s approach to Quality Management during the design,
construction, and warranty phases. Provide an outline of the Quality Management Plan.
Describe the roles, responsibilities, and accountability relationships of the team members.
Describe in detail the methods and measures to be used during construction to
maintain quality standards, prevent non-conforming work, correct non-conforming work,
develop corrective action procedures, and prevent re-occurrence of non-conforming work.
Discuss the approach to inspections and callbacks during the warranty period.
Discuss the implementation of the Quality plan as it relates to frequency of
inspections, results of quality level testing, experience of inspection staff, and corporate
involvement.
3.2.4
A.

Project Management (10 points)

Design Management (5 points). Describe the Proposer’s plan for design
management. The Proposal shall identify key positions, organizational units, and
where key positions will be located.
Describe the plan for the coordination of civil/structural, utilities, traffic
maintenance, third party liaison, public safety, and environmental mitigation as
they relate to the construction operation.

B.

Construction Management (5 points). Provide a brief narrative description of the
Proposer’s plan for performing construction and inspection for the Project. The
description shall include the following:
1.

A construction organization chart for the project, showing key functional
positions, the percent of time that key people will be dedicated to this
project, the relationships between positions shown on the chart and the
functional relationships with subcontractors. The chart shall indicate how
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the Proposer intends to divide the project into work segments to enable
optimum construction performance.
2.

A description of those categories of work, which the Proposer anticipates
will be performed by the Proposer's own direct labor force, and those
categories that will be performed by subcontractors.

3.

The Proposer's plans and procedures to ensure timely deliveries of
materials to achieve the project schedule.

4.

The relationship between the construction and Quality Management
functions.

3.2.5

Maintenance and Protection of Traffic (15 points)

Describe the construction staging and traffic management plan that will be used to
safely and efficiently construct each phase of the project.
Specifically describe how public access will be maintained.
Describe, in general, location and length of any lane closures.
Describe any detours that will be used during construction, including anticipated
duration of detours. Provide copies of agreements with those with jurisdiction over detour
routes.
Describe approach for providing a public relations plan and identify anticipated
problems and solutions.
3.2.6

Project Schedule and Sequencing & Utility Coordination (20 points)

Project Schedule and Sequencing (15 points). Provide a schedule for the project
including both design and construction. The schedule shall show the sequence and continuity of
operations. Demonstrate that the Proposer has considered utilities, constructability, maintenance
of traffic, and minimizing impacts to traffic in preparing the preliminary schedule. The proposed
schedule shall include a narrative description of the Work plan. If accepted, the Proposer’s
proposed schedule milestones will be the basis for the Project schedule under the Contract.
Utility Coordination (5 points). Describe your plan to coordinate the relocation of
each affected utility with design and construction. Include how utilities will be included in the
design process and how utility relocation will be phased with construction to reduce impacts to
the traveling public.
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Pavement and Geotechnical Design and Construction Approach (20
points)

Based on the geotechnical information available, including supplemental boring
program and other investigations, and provided traffic data, discuss your approach to pavement
and geotechnical design.
Demonstrate how pavement design will meet warranty and design life criteria.
Explain how design(s) will provide for ease of maintenance and enhanced durability, minimizing
the need for excessive maintenance and rehabilitation during the proposed service life (20 years).
Geotechnical design approach shall include:
A.

Interpretation and analysis of soil and bedrock conditions, boring and lab test
data.

B.

Design parameters and recommendations for:

C.

1.

Collins Mill Bridge: foundations, retaining walls, as applicable

2.

Retaining walls: type, foundations, settlement, backfill

3.

Slope stability, as applicable.

Address any special considerations for construction.

4. SCOPE OF DESIGN-BUILD WORK/PROJECT DESCRIPTION
4.1

Project Scope

The Design-Builder shall furnish a complete design for the Project that meets all
requirements of the Contract documents and construct the Project as designed and in accordance
with all requirements set forth in the Contract documents and this RFP. The Design-Builder
acknowledges that the Department’s investigation has only been advanced to support the
development of the Project. The appendices to this RFP include a list of various Reference
Documents and guidelines to assist the Design-Builder in completing the Work.
4.2

Project Description

The Freeport – Route 125/136 Project, MaineDOT PIN: 012782.00 (the Project) starts at
the intersection of Durham Rd. and Rte. 136/Mallet Dr. and continues 3.03 miles northerly to the
Durham Town line.
The Project is scoped as a Collector Highway Improvements Project (CHIP), with a total
budget, including engineering and Right-of-Way of $5.2 million. The CHIP Methodology is
intended to provide long-term improvements to highway infrastructure, improvements to
horizontal and vertical geometry, drainage improvements, and structural improvements.
Improvements are intended to utilize exiting roadway geometry, materials, and character to the
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most extent possible, while achieving a serviceable design life of 20 years. Recycling methods
are normally used and encouraged, as well as various stabilized base treatments.
The Project includes intersection/safety improvements at Durham Rd. and Rte.
136/Mallet Dr., intersection improvements at Rte. 136/Durham Rd. and Rte. 125/Griffin Rd.,
minor vertical and horizontal corrections throughout the Project length, and drainage
improvements. The Collins Mill Bridge (#2167) is contained within the Project limits;
replacement of the Collins Mill Bridge is not anticipated as part of the Project. Alignment
corrections are anticipated in the area of the Collins Mill Bridge, these corrections may require
modifications to the structure.
5. INFORMATION SUPPLIED TO THE PROPOSER
5.1

Information Supplied
5.1.1 Plans

Plan information provided to the Proposers includes both hard copy and electronic
format. The hard copy existing condition plan set and a CD with the electronic files are included
with this RFP as Appendix H. The existing condition plan set includes plans, profiles, the
existing Right of Way limits, and the PROPOSED Right of Way Limits. This plan set will form
the basis for the design and construction of the Project. The hard copy plans are provided at a
reduced scale for convenience. The Design-Builder shall prepare design plans in a scale
conforming to Department requirements.
The CD containing the electronic files of the hard copy information also includes
electronic files of the existing three-dimensional ground model and other design information in
Microstation/InRoads format.
A hard copy directory of the CD is included in Appendix H. Survey control point
descriptions and information are included in Appendix H.
Any additional survey and/or topographic information required by the DesignBuilder (including utility locations), to complete the design and construction, is the responsibility
of the Design-Builder. Any additional survey work shall be completed in accordance with
Section 6.1.4 – Project Coordination, and Section 6.14 of this RFP.
5.1.2 Reports
Several reports and other correspondence regarding this Project are included in
the appendices as information for the Design-Builder. Reports included, referenced according to
Appendix designation, are:
C.

Preliminary Public Meeting Minutes dated November 17, 2008

D.

Collins Mill Bridge Plans, Bridge Inspection documents
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E.

Traffic data (AADT, Turning Movements Dated November 30, 2008, Crash Data
Dated June 17, 2008)

F.

Project Specific Geotechnical Data Report, December 1, 2008

G.

“Interstate Self Storage” approved site plan dated February 2002, with
correspondence and documentation of allowable impacts to on-site stormwater
treatment facility.

Any commitments or design directives made by the Department that are included
in these reports shall be included by the Design-Builder in the final design and construction of
the Project.
5.1.3 Subsurface Data
Proposers are responsible for reviewing and analyzing the Geotechnical Data
Report. Boring logs included in this Preliminary Information are presented in Appendix F.
Interpretation and interpolation of site conditions between boring locations and between samples
shall be at the sole risk of the Proposer.
The Department has been informed by residents within the Project limits that a
pipe, of unknown composition, size, and depth below the ground surface, crosses Route 136.
The exact location of the pipe is unknown. The approximate location of the pipe is in the area of
True Street, and crosses from the property shown as Wayne A. Hollingsworth (POR 2) to the
property shown as Kendra A. Hollen (POR 1). In the event that the Proposer damages the pipe
due to construction operations, the proposer shall replace the pipe at no additional cost.
Replacement of the pipe shall be as approved by the Department.
5.1.4 Additional Boring Data
The Department will contract the services of an independent test boring
contractor, an independent geotechnical firm and an independent geotechnical testing laboratory
to conduct additional geotechnical investigations as directed by the Proposer to be known as the
"Supplemental Boring Program". This program is described in Section 6.10.3 of this RFP.
5.1.5 Permits
Appendix I – Permits, contains a copy of the current resource impact
documentation permits to be obtained by the Department for this Project. The Design-Builder
shall become familiar with the permits and incorporate any requirements into the Work. Any
design changes that require a permit amendment will be the responsibility of the Design-Builder
and all such changes shall be coordinated with the Department.
5.2

Acknowledgement by the Design-Builder

The Proposer acknowledges that it has full responsibility for the Design and will furnish
the Final Design. The Proposer acknowledges that it has diligently reviewed and verified the
Department-Supplied Information for errors, omissions, inconsistencies or other defects and has
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incorporated into the Design-Build Price all costs associated with correction of any such errors,
omissions, inconsistencies and/or other defects. The Proposer specifically acknowledges and
agrees that:
A.

The Department-supplied information is preliminary and conceptual in nature;

B.

The Proposer is responsible for correcting any errors, omissions and defects in the
Department-Supplied Information through the design and/or construction process;

C.

The Department shall have no liability for errors, omissions, and defects in the
Department-Supplied Information. The foregoing shall not be deemed to limit the
Department's elimination of obligations with respect to Differing Site Conditions;

D.

The Proposer has independently determined that the Department-Supplied
Information presents a feasible concept for the Project that can and shall be used
as the basis for the completion of the Project, and agrees that it shall have no right
to seek additional compensation or a time extension, except as specifically
permitted in the Contract; and

E.

The Proposer acknowledges and agrees that the Department shall not be
responsible or liable in any respect for any loss, damage, injury, liability, cost,
expense or cause of action whatsoever suffered by Proposer, its employees,
agents, officers or subcontractors or any other persons for whom the DesignBuilder may be legally or contractually responsible, by reason of any use of any
information contained in the Department-Supplied Information or any action or
forbearance in reliance thereon, except as may be provided in the Contact. The
Proposer further acknowledges and agrees that: (1) if and to the extent Proposer
or anyone on Proposer 's behalf uses any of said information in any way, such use
is made on the basis that Proposer, not the Department, has approved of such use
and information and is responsible for said information; and (2) Proposer is
capable of conducting and is obligated hereunder to conduct any and all studies,
analyses and investigations as it deems advisable to verify or supplement said
information, and that any use of said information is entirely at Proposer 's own
risk and discretion.

F.

The Proposer acknowledges that any approvals, including but not limited to night
work, detours, ordinances is the responsibility of the Proposer and bears the sole
risk for any and all restrictions, resulting schedule delays, and associated costs.

6. PROJECT DESIGN
6.1

Design Documents

The Design-Builder shall prepare design documents in a format and in accordance with
the standard requirements of the Department and this RFP. Design Documents shall include
preparation and furnishing of plans, special provisions, quantities, reports and other documents
as required for the Work.
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6.1.1 Format of Documents
Design Documents shall be prepared in the US Customary System of Units and
shall use conventions used by the Department as specified in the Department Highway Design
Guide and Bridge Design Guide.
6.1.2 Design Standards
Project design plans shall be prepared in accordance with the requirements and
standards of the Department, utility owners, and local agencies as required. The Design-Builder
shall be responsible for identification and application of the standards to be used in preparation
of design documents for layout and delineation format.
6.1.3 Codes Standards and Specifications
Unless otherwise specified herein the Design shall be governed by the
Department’s Highway Design Guide, the Bridge Design Guide, Best Management Practices for
Erosion & Sediment Control, the Standard Details for Highway and Bridges, the Standard
Specifications for Bridges and Highways, Supplemental Specifications and Supplemental
Standard Details For Construction, ADA Requirements, 1996 AASHTO Standard Specifications
for Highway Bridges, with 2000 interims, AASHTO LRFD Bridge Design Specifications, latest
edition, and the USDOT Manual on Uniform Traffic Control with all addenda, supplements and
revisions thereto.
6.1.4 Project Coordination
Throughout the duration of the Project, and, except for those coordination
activities specifically reserved for the Department, the Design-Builder shall be responsible for
coordination with local agencies, governmental approval agencies, community groups, adjacent
landowners and businesses, and all utility companies.
The Design-Builder shall review design plans, coordinate and monitor adjacent
work of any entity performing or proposing work adjacent to the Work and shall make the
Department aware of any impacts such work would have on the Work.
6.1.5 Design Exceptions
Should the Proposer propose a design requiring design exceptions to the
Standards defined in Section 6.1.3, the Design-Builder is solely responsible for obtaining
approval from the Department.
Design exceptions shall be submitted in accordance with the Department’s
guidelines and Bridge and Highway Design Guides. Design Exception Submissions shall be
included with the Technical Proposal Preliminary Submission on May 13, 2009. Design
Exception Submissions shall be submitted using the Department’s Design Exception Form,
included as part of Appendix A. Notification of Design Exception acceptance shall be provided
by the Department on or before May 29, 2009. The Technical Proposal and final submittal of
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Design Documents shall include proper documentation of approval by the Department of any
design exceptions.
6.1.6 Design Notes
Design notes generated by the Design-Builder during preparation of the design
documents (plans and specifications) shall become the property of the Department and be
submitted to the Department with the final plans. Design notes shall be bound and tabbed in a
neat and orderly manner when submitted to the Department.
6.2

Design Submittals and Reviews
6.2.1 Design Submittals

The Technical Proposal shall contain the Preliminary Design Report (PDR). The
PDR shall be considered 30% design.
After contract award, design plans may be developed in stages that allow
construction activities to begin without a full set of final design plans completed and approved.
Breakout of design packages shall be done so that an orderly progression of work can be
scheduled by the Design-Builder. The Department shall review and concur with the proposed
breakout of design packages that are intended to be Released for Construction (RFC). If the
Department does not issue a letter rejecting the submission within five (5) days after receiving it
from the Design-Builder, then it can be presumed that the Department has no objections to the
submittal.
6.2.2 Department Reviews
Department reviews of design plans and specifications will consist mainly of
checks to ensure that Contract requirements and design criteria are being followed and that the
Design-Builder’s DQMP is being followed as the design is developed. The reviews may, at the
Department’s discretion include but are not limited to, design plans, special provisions, reports,
geotechnical information, and other relevant design information.
The Department at its discretion may make unannounced periodic visits to the
Design-Builder’s project administration office and off-site design offices to discuss and verify
the design and that the DQMP is being adhered to in these offices. Should the Design-Builder
request an oversight visit by the Department to an off-site office the Design-Builder shall give
the Department three days advance notice of its requested oversight visit.
6.2.3 Over-the-Shoulder Reviews
Over-the-shoulder reviews are intended to be reviews by the Department of
design documents during the design process. These reviews will be conducted in the presence of
the Design-Builders design and construction personnel with the intent to minimize disruption of
ongoing design efforts. The review may be of progress prints, computer images, draft
documents, working calculations, draft special provisions, reports, or other design documents.
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6.2.4 Design Submittal Review Process
Formal design package submittals shall be made to the Department. Formal
review submittals shall be required at the 50% and 80% design development stage of any design
package intended to be RFC. Plans and required QC/QA documentation shall be included with
the submittal for review. Five days after the submittal has been made the Department may
submit to the Design-Builder comments on the design documents and QC/QA documents. The
Design-Builder shall schedule a comment resolution meeting for all parties to discuss and
resolve any comments.
The 50% review shall require that all comments from the design detail check
completed by the Design-Builder be addressed and signed off by a senior experienced engineer
as described in Section 106.1.2.1 of the Design-Build General Conditions and included with the
50% design submittal. The 80% submittal shall include all comments from the 50% review
made by the Department addressed and initialed by a senior experienced engineer assigned to the
project as well as comments addressed and signed off from the Design-Builders final detail
check of the 80% plan submittal. The 80% submittal shall include special provisions and
QC/QA regarding the special provisions for the plan set submitted. Failure to submit the
appropriate QC/QA documentation with either the 50% or 80% submittal will result in a
rejection of the submittal and require a re-submittal by the Design-Builder.
Upon successful completion of this process through the 80% design stage the
Design-Builder is then responsible for ensuring that all final comments to the plan package based
upon the 80% review by the Department have been incorporated into the design documents and
that required QC/QA has been completed prior to approving the plans and special provisions to
be RFC as covered in Section 6.4 of this RFP.
6.2.5 Structure Design Submittals and Reviews
6.2.5.1

Bridge Design Submittals

The Design-Builder must submit plans for review by the Department prior
to RFC. The Design-Builder has the option of submitting a complete set of bridge drawings or a
partial set of drawings for RFC on a particular bridge element. Should the Design-Builder
choose to submit partial sets of drawings the breakout of these design packages shall be done so
that an orderly progression of work can be scheduled by the Design-Builder. The Department
shall review and concur with the proposed breakout of design packages that are intended to be
RFC.
6.2.5.2

Preliminary Design

The Technical Proposal will be considered the Preliminary Design Report
for the Collins Mill Bridge as noted in Chapter 2 of the Bridge Design Guide. Issues relative to
the Design-Builders proposed bridge improvements, anticipated impacts, and other design
features, shall be addressed in the proposal. Additionally, the Design-Builder shall include in the
proposal a plan, section, and elevation of the Collins Mill Bridge that provides the geometry of
the structure and overall improvements and impacts.
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6.2.5.3

Release for Construction - Final Design Documents

RFC for the entire bridge package consists of the final set of design
drawings, computations, special provisions, and QC/QA documentation for the complete bridge
design package. The plans shall be in accordance with the Bridge Design Guide. The plans and
computations shall be sealed by a Professional Engineer licensed in the State of Maine.
Upon submittal of the design documents, the Department and its oversight
engineer will determine if all necessary documentation is present. If all the information is
included, the submittal will be reviewed. If all the required documentation is not included, the
Design-Builder will be asked to supply the necessary information. Review of the submittal will
not commence until all of the required documentation has been submitted. After a five Working
Day review period the Department will notify the Design-Builder that the review is complete and
the final bridge design may be RFC. If there are comments, the comments will be provided to
the Design-Builder. The Design-Builder is then responsible for ensuring that all final comments
to the plan package based upon the review have been incorporated into the design documents and
that required QC/QA has been completed prior to approving the plans and special provisions to
be RFC. The Department at its discretion may require a re-submittal.
6.3

Re-submittal Process

Re-submittal of any design review submittal may be required if deemed necessary by the
Department. Each re-submittal shall address all comments from the prior review and
corresponding QC/QA documentation shall be included. The Design-Builder shall not be
entitled to any additional compensation or time extensions due to a re-submittal request by the
Department.
The Design-Builder acknowledges and agrees that re-submittal of design packages
including the final design plans may be required. The Design-Builder shall resubmit as many
times as necessary to obtain concurrence from the Department regarding the design submittal.
6.4

Release for Construction

Upon completion of the 80% review comment responses to the design plans and special
provisions for roadway or final design plans and special provisions for the Collins Mill Bridge a
final QC/QA review shall be completed by the QA Manager. When the review is completed the
design package may be approved for RFC by the QA Manager.
The Design-Builder is responsible to release the plans to field personnel and is
responsible to ensure that there is a tracking mechanism in place so that all parties, field and
office, have the same set of plans. The process for the final audit prior to RFC shall be included
in the DQMP and shall include a method of tracking drawings for RFC. The Design-Builder’s
construction QC/QA shall include the method for tracking drawings RFC to field personnel.
6.5

Design Changes

The Design-Builder may initiate changes to the design after a design package has been
RFC or to the final plan set. If these changes require amendments to environmental permits
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and/or additional Right-of-Way they shall be dutifully warranted prior to implementing. These
design changes are not scope changes and shall not be granted additional time or compensation
to incorporate.
Design changes to segments that have been RFC or the final plans need to be approved in
writing by the designer responsible for the original design or by a Maine licensed professional
engineer of equal or greater experience than the original designer, if the original designer is no
longer available. The changes need to be tracked and documented accordingly. This process
shall be included in the DQMP.
All plans, special provisions and calculations prepared for design changes shall be sealed,
signed and dated by a Maine licensed professional engineer who possesses the requirements
stated in the preceding paragraph. The QA Manager shall certify through the audit process that
the design change has been designed in accordance with the contract and appropriate design
criteria and checked in accordance with the DQMP process for design. Once approved by the
QA Manager the change will be issued for RFC by the Design-Builder and must be tracked as
described in Section 6.4 of this RFP. The Design-Builder is responsible to send the change to
the Department and appropriate field personnel and ensure that it is tracked via the process as
described in Section 6.4 of this RFP.
The Department reserves the right but not the duty to review and approve all design
changes.
6.6

Administration and Coordination
6.6.1

Project Administrative Coordination

The Design-Builder shall, at a minimum, provide project administrative
coordination during the design phase and prior to any construction activity. Such coordination
shall include the coordination of design and construction disciplines and the Department. To
accomplish this task, the Design-Builder shall provide a central location in Maine for the review
and coordination of the Work. Such location shall include space for conference and office space
for review of the designs by the Department.
When construction activities commence, the Design-Builder shall provide Project
Administrative Coordination from an office located convenient to the project site. At a
minimum, the Design-Builder shall have on site the Design-Build Project Manager and the
Construction’s QA Manager.
6.6.2

Project Administration Office

The Design-Builder shall provide office space for 3 Department staff and shall be
a minimum of 10' x12', each. Office furnishings for each person shall consist of one 3' x 6' desk
with chair, one four-drawer vertical filing cabinet, and one 3' x 4' bookcase with adjustable
shelves. In addition, the office space shall have available a conference room with a 3' x 12'
conference table with 10 chairs. Each office and the conference room shall be provided with a
telephone and data line. The Design-Builder shall provide the telephone and data line service.
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The Design-Builder shall notify the Owner of the location of the Project Administration Office
within two weeks after Notice to Commence Work.
6.6.3

Briefings for Community Groups, Landowners, and Other

The Design-Builder shall participate to the extent requested by the Department in
Department-conducted and/or Design-Builder-conducted briefings to affected landowners along
the Right-of-Way, community groups, local agencies, and other persons as designated by the
Department. At these briefing meetings, the Design-Builder shall provide oral, written, and
graphic information as reasonably requested by the Department.
The purpose of these briefing meetings is to keep the attendees informed of the
Project's progress and to discuss key elements of design and construction as they emerge.
Information to be provided by the Design-Builder shall include design issues affecting local
streets and utilities, street and roadway detour design and implementation, scheduling of
construction, hours of construction work, haul routes, methods to minimize noise and dust,
landscaping and environmental mitigation measures, and other relevant topics. The DesignBuilder shall be prepared to present information on Project status and schedule reports and plans
and exhibits showing slope grading, bridge structure, retaining walls, as well as other relevant
mitigation, aesthetic, and construction topics as requested by the Department. These meetings
will be informational in nature and will not be for the purpose of seeking any approvals by the
attendees. However, these meetings may result in follow-up meetings with the attending parties
that may be used for further reviews.
6.6.4

Meeting Minutes

The Design-Builder shall attend all meetings called by the Design-Builder,
Department or its authorized representatives, and third parties (including Utility companies,
municipalities and regulatory agencies) as appropriate. For all meetings at which the DesignBuilder is required to be in attendance, the Design-Builder shall submit to the Department
objective draft meeting minutes within five business days after the meeting. Final meeting
minutes incorporating any Department comments shall be submitted to the Department within
five business days after receipt of the Departments comments on such draft meeting minutes, as
applicable. Draft meeting minutes may be submitted to the Department electronically with final
meeting minutes submitted as hard copies. The Design-Builder shall be responsible for the
distribution of final meeting minutes to all meeting attendees. Excluded from this requirement
are internal meetings between the Design-Builder’s team members.
At a minimum, all meeting minutes shall contain a complete list of attendees
(including their affiliations, telephone numbers, and e-mail addresses if available), descriptions
of issues discussed, decisions made, direction given, and remaining open issues (including
identification of the party responsible for follow up and the target date for resolution).
6.7

Highway Design

Highway design shall be in accordance with required design criteria identified in Section
6.1. The design shall meet all requirements of the Department’s Highway Design Guide, Bridge
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Design Guide, Standard details for Highways and Bridges, Design-Build General Conditions,
Standard Specifications, this RFP and all Governmental approvals.
6.7.1

Highway Design Documents

The final highway Design Document Package shall include, at a minimum, the
following plans as indicated in the Departments Highway Design Guide.
A.

Title Sheet

B.

Key Plan and Index Sheet

C.

Construction Staking Survey Control Data

D.

Typical Sections

E.

Construction Plan Sheets including Layout and Geometry

F.

Profiles

G.

Construction Details and Supplementary Sheets

H.

Drainage Plans, Profiles, Details, and Quantities

I.

Construction Staging and Traffic Management Plans

J.

Sign and Pavement Marking Plans

K.

Standard Plans & Detail Sheets

L.

Cross Sections

M.

Structure General Plans, Sections, and Details Sheets

N.

Quantity Estimates

O.

Landscaping Plans

Plan sets for RFC packages prior to a completed final design shall be coordinated
with the QC/QA process and the Department, and Section 6.4 of this RFP.
6.7.2

Roadway Design Criteria

Department design standards consistent with the State Standards outlined in the
Department’s Highway Design Guide shall apply for the Project.
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6.7.2.1

Roadway Geometry

Travel and turning lane widths shall be 11 feet. Outside shoulder widths
shall be 4 feet. Design exceptions for shoulder widths will be considered to reduce Right-ofWay, resource, and structure impacts in the following areas:
•

Burr Cemetery;

•

Elizabeth Ruff property (POR 15); and

•

Collins Mill Bridge.

6.7.2.2

Alignment Design Criteria

The horizontal and vertical alignments, including any super elevated
sections, shall have a minimum design speed of 40 mph. Exceptions to the minimum design
speed of 40 mph will be considered in the following sections:
•

At the intersection of Route 136/Mallet Dr. with Rte. 136/Durham Rd.
and Pownal Rd.

•

From 400 feet south of the Collins Mill Bridge to 400 feet north of
Collins Mill Bridge

The centerline profile grade on Route 136 cannot exceed 9.9% at any
point. Centerline profile grade on Pownal Rd. cannot exceed 7.5% at any point.
6.7.2.3

Pavement Design

Pavement design shall be in accordance with the Department’s Highway
Design Guide, Chapter 13, using the 1993 AASHTO Guide for the Design of Pavement
Structures, or the DARWin software. The pavement design shall be applied to the travel lane
width, with a minimum design life criterion of 20 years. Layer coefficients shall be in
accordance with Chapter 13 of the Department’s Highway Design Guide. The following factors
shall be applied to the pavement thickness design: internal serviceability – 4.5, terminal
serviceability - 2.5, reliability level – 90%, and overall standard deviation - 0.45, number of
construction stages – 1. The subgrade resilient modulus can be obtained from the FWD analysis
included as part of the Geotechnical Data Report in Appendix F.
Traffic and truck loading (AADT and ESALS) and their respective growth
factors shall be as shown in the traffic documentation contained in the Appendix E.
6.8

Highway Design Features

The alignment of the roadway shall result in no permanent Right-of-Way impacts beyond
those shown on the Right-of-Way Plans. The roadway is to be two (2) lanes wide with paved
shoulders, landscaping, drainage accommodations, traffic signing, striping, lighting, and other
safety features such as guard rail as identified during final design. Required design features and
improvements within the Project limits are summarized below. The summary is not
comprehensive and should not be considered as completely describing all features/improvements
that may be included in design.
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Mallet Dr./Pownal Rd. Intersection

Intersection and safety improvements are required at the intersection where Route
136 (Mallet Dr.) intersects with Pownal Rd. and Route 136 (Durham Rd.). Improvements to the
intersection shall consider the crash data included with this RFP. The intersection configuration
shall include provisions for through movement on Route 136 from Mallet Dr. to Durham Rd.
6.8.2

Interstate Self Storage of Freeport, LLC

Impacts to the property shown on the ROW plans as Interstate Self Storage of
Freeport, LLC shall be limited to be following: 1) drainage features shall be constructed to limit
disturbance to the berm of the existing onsite stormwater treatment facility, and 2) no additional
stormwater runoff from the roadway shall enter the onsite stormwater treatment facility. A copy
of correspondence and documentation of allowable impacts to the onsite stormwater treatment
facility are included as part of Appendix G.
6.8.3

Burr Cemetery

Roadway drainage in front of the Burr Cemetery shall consist of a closed system.
The southerly and northerly entrances into the Cemetery shall be paved.
6.8.4

Durham Rd./Griffin Rd. Intersection

Intersection improvements are required at the intersection where Route 136
(Durham Rd.) intersects with Route 125 (Griffin Rd.). Improvements to the intersection shall
consider the crash data included with this RFP. The intersection configuration shall include
provisions for right-turns from Durham Rd. onto Griffin Rd., while also providing through
movement on Route 136.
6.8.5

Vertical Profile and Approaches to Collins Mill Bridge

The vertical profile at the Collins Mill Bridge shall be raised by no more than 4
feet. Reduced speed warning signs located along the approach to the Bridge shall be
incorporated into the design.
6.9

Traffic Engineering
6.9.1

Traffic Management Plan

Traffic management during construction activities is the responsibility of the
Design Builder, traffic control plans shall be in accordance with the Department’s and MUTCD
standards and shall be submitted in advance of construction to the Department for review and
concurrence prior to implementation. If the Design-Builder anticipates the need for night work
as outlined in Section 107.3.2 of the Design-Build General Conditions, then such work shall be
coordinated and approved through the Department with notification to the Municipality prior to
commencement.
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In using detours for traffic management during construction, the design-builder
shall obtain proper approval from the governing agency over the roadway prior to utilizing any
detour. Approval shall consist of written documentation regarding the provisions of the detour
use. A copy of the detour agreement shall be supplied to the Department. State Route 125
(Griffin Rd.) may be considered a detour for the Project. Regardless of the governing agency
over the roadway, the Department has overall approval of any detours.
Proposed detours shall be submitted with the Technical Proposal. Award of the
Contract to the Proposer does not constitute approval of any proposed detours. Detour
submission(s) shall be included with 80% plan submission(s), and shall only be implemented
once approved in writing by the Department, and when 80% plans have been approved for RFC
by the QA manager.
The Design-Builder shall develop a public notification program to advise
commuters of any delays, detours, road closures, which may affect the traveling public.
6.9.2

Signs: Guide, Warning, and Regulatory

The Work shall include traffic sign plans and installation along the new roadway
as required by the Department and MUTCD criteria. Design plans shall include a layout of the
new permanent signing required, a sign legend, structural and foundation details and associated
details for manufacturing and installation. No existing signs may be reused along this corridor.
Signing improvements may be required beyond the limits shown on the drawings and it is the
Design-Builders responsibility for the design and construction of these signs.
The Design-Builder shall be required to provide all sign supports and foundations
in accordance with AASHTO “Standard Specifications for Structural Supports for Highway
Signs and Luminaires, and Traffic Signals. The Design-Builder shall also provide protection for
the sign structures as required. Requirements for electric service shall be coordinated with the
local electric utility and provided by the Design-Builder.
6.9.3

Pavement Markings

The Design-Builder shall be required to design and install pavement markings in
accordance with the Department’s, and MUTCD standards and specifications. Pavement
markings shall be painted.
Temporary pavement markings used for traffic management shall be designed and
installed in accordance with MUTCD standards. The Design-Builder is responsible to maintain
these temporary pavement markings such that they are visible to traffic at all times and do not
cause driver confusion through any portion of the project or any area directly adjacent to the
work area. If needed temporary pavement markings may extend past the physical work limits
and it is the responsibility of the Design-Builder to satisfactorily re-stripe these areas upon
completion of the project.
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Traffic Signals

In the event that traffic signals are needed for construction purposes, the DesignBuilder shall be responsible for performing all traffic signal design and construction work in
accordance with the Department’s and MUTCD standards and specifications.
Traffic signalization plans for both temporary and permanent installations shall
include layouts showing locations of traffic signal appurtenances, system coordination detection
plans, signal controllers and lamps, interconnect details, signal phasing and timing, specifications
and item lists indicating all material and equipment, all structural and foundation requirements.
All new traffic signals shall be interconnected. The Design-Builder shall provide all traffic data
and analysis used to prepare the signal timing and phasing plans. Design-Builder shall also
coordinate its power needs with the local electric utility company, and any requirements for
electrical service shall be provided by the Design-Builder.
6.9.5

Traffic Studies

The Design-Builder shall provide the required traffic analysis supporting
proposed detours and traffic management strategies to be implemented during construction. The
Department must approve all proposed traffic detours and traffic management strategies prior to
implementation by the Design-Builder.
6.9.6

Lighting

Street lighting shall be included in the Work. The Design Builder shall provide
an analysis of lighting needs for intersections, side roads, and any area needing highway lighting
as part of their design. Lighting design shall be done by a registered professional and in
accordance with Department and AASHTO guidelines for this type of facility.
6.10 Geotechnical Information
6.10.1

General

It is the intent of this section to convey known and available information
regarding the subsurface conditions within the proposed construction corridor of the Project.
Geotechnical design and construction shall be performed in accordance with the Department,
FHWA, and AASHTO standards and guidance.
6.10.2

Preliminary Geotechnical Investigations by Department

The Department completed a Preliminary Geotechnical Investigation of the
project corridor. This preliminary investigation included 15 borings to varying depths. The
results of this preliminary investigation have been compiled into a Geotechnical Data Report,
which is provided in Appendix F to each Proposer team for review in developing their proposals.
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Supplemental Borings By The Department

The Department recognizes that additional information is necessary for the
Proposer to finalize the project designs. Therefore the Department will conduct a Supplemental
Boring Program as described below prior to RFP Submittal that will allow the Proposers to
request additional borings and geotechnical testing. After award of the contract, the DesignBuilder will be responsible for any additional borings.
At each boring location, this Boring Program will include conducting Standard
Penetration Tests (SPTs) with a split spoon sampler at intervals designated by the Proposer. The
depth of the borings will be determined by the Proposer, with a maximum allowable depth of 20
feet, or refusal, whichever occurs first. The maximum depth of 20 feet excludes bedrock core
samples. Refusal may be determined by either split spoon refusal or a change in drilling
behavior with rock chips observed in wash water, that are characteristic of bedrock. Once
refusal is achieved, up to 5 feet of rock will be cored at each location using an NQ (or similar)
core barrel. In-situ vane shear tests and tube samples will not be collected as part of this
supplemental boring program
Each Proposer is responsible for submitting to the Department, on the form
provided, its requested Boring Program detailing the locations for up to three (3) borings.
Appendix F contains a Boring Program Request Form for the Proposer’s use. The Boring
Program Request Form shall be delivered to the Department’s Contract Representative by 3:00
P.M. on the date shown in Section 1.4, Procurement Schedule, above. Late submittals will not
be accepted.
If the Proposer feels that additional borings beyond the three (3) provided herein
are necessary, they shall notify the Department by the time and date discussed in the above
paragraph. If the Department determines that the request is reasonable, then additional borings
may be arranged at the Department’s expense.
Each Proposer is allotted additional geotechnical testing services to assist them in
developing their designs, and their requested Boring Program shall also include a schedule of
standard soil laboratory tests requested by boring and depth or strata. The allotted types and
number of standard soil laboratory tests for this project are listed on the Boring Program Request
Form, included with Appendix F. Borings proposed by different Proposers within 20 feet of
each other will be averaged to one proposed location. If two or more mutually exclusive test
samples are selected for the same location, the Department will make a reasonable effort to
collect an adjacent or nearby sample of similar material from the same boring to accommodate
all requests. If a useable sample (e.g., sufficient volume) cannot be obtained from the requested
depth, the Department will make a reasonable effort to perform the test on an adjacent or nearby
sample of similar material from the same boring. Soon after March 4, 2009 a master list of
borings will be provided to the Proposers.
Mobilization for this Supplemental Program is scheduled to occur on or about
March 13, 2009, with boring logs available to all Proposers on or about March 27, 2009, and
laboratory test results available April 13, 2009.
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All borings logs and laboratory tests requested by Proposers will be made
available to all Proposers.
6.10.4

Use of Subsurface Information

The use of the subsurface information provided by or referenced in this document,
or encountered elsewhere is at the sole risk of the Design-Builder. Interpretations and analyses
based upon any subsurface information are at the sole risk of the Design-Builder. By submitting
a Proposal, each Proposer is acknowledging that they have viewed the site, read and understood
supporting documents and is willing to rely upon their own site understanding in proceeding with
the project. Furthermore, by submitting a Proposal, each Design-Builder certifies that it will not
seek recourse with the Department for changed or unforeseen subsurface conditions except as
provided in Subection 109.2 of the Design-Build General Conditions – Differing Site Conditions.
6.10.5

Geotechnical Report

The Design-Builder shall submit a Geotechnical Design Report that includes but
is not limited to the requirements listed below.
A.

Interpretation and analysis of soil and bedrock conditions

B.

Design parameters and recommendations for:
1.

Collins Mill Bridge: foundations, retaining walls, as applicable.

2.

Retaining walls: type, foundations, settlement, backfill

3.

Slope Stability

D.

Construction inspection and quality control programs

E.

Construction considerations, for all of the above geotechnical elements.

The Design-Builder, if awarded the Contract, will prepare and submit a final
Geotechnical Design Report. The Geotechnical Design Report shall address all pertinent design
features including, but not limited to bridges, highways, retaining walls, roadway embankments,
and other foundations, in accordance with the Department’s requirements for geotechnical
investigations and standard engineering practice.
6.11 Bridges and Other Structural Design Elements
6.11.1

Codes, Standards and Specifications

Unless otherwise specified, the portions of the design relating to the
improvements to the Collins Mill Bridge and other structures shall be governed by the
Department’s Standards, policies, and specifications listed in Section 6.1.3 with all addenda,
supplements, and revisions thereto.
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General Design Requirements

Unless otherwise approved by the Department, design features relevant to
improvements to the Collins Mill Bridge and other structures shall conform to the latest
AASHTO Load and Resistance Factor Design (LRFD) Bridge Design Specifications and
Interims, the Department’s Bridge Design Guide, and Supplemental Specifications and
Supplemental Standard Details for Construction.
Construction materials shall be in accordance with the Department’s Standard
Specifications. No experimental or previously unapproved materials shall be used without prior
written approval by the Department. Drawings for all structures shall be in accordance with the
Department’s Bridge Design Guide and Standard Details and shall include but are not limited to
the following, as applicable:
A.

Title Sheet

B.

Index of Plans

C.

General Layout and Survey Plans

D.

General Notes

E.

Construction Sequence

F.

Bridge Notes

G.

Plan and Elevation

H.

Abutment Foundation

I.

Abutment Plans and Elevations

J.

Abutment Sections and Details

K.

Retaining Wall Plans and Elevations

L.

Bottom of Slab Elevations and Deflections

M.

Slab Reinforcing

N.

Typical Cross Section Diagrams

O.

Drainage Details

P.

Railing and Barrier Details

Q.

Expansion Joint Details

R.

Bearing Details
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Reinforcing Tables

The Design-Builder may substitute alternative design methods, details, etc. other
than those specified herein if the Designer certifies in writing on the face of the title sheet of the
design drawings incorporating such alternate design methods, etc. that “Any variance between
the design methods and details used to prepare this drawing and the Department’s design
manuals and standard details will have no significant impact on the quality, durability, and
maintainability of the Work to be constructed pursuant to this drawing.”
6.11.3

Collins Mill Bridge

Improvements to the Collins Mill Bridge are anticipated in order to improve the
alignment in the area of the bridge. The Design-Builder shall perform a full structural evaluation
for all existing elements that are to remain and be rehabilitated. This investigation will include a
full inspection to note all deficiencies that affect the structural integrity, load carrying capacity
and/or the long-term performance. Prior to final design, material sampling shall be required,
including concrete powder samples for chloride content tests, and concrete cores for alkali-silica
reactivity testing and to determine the concrete's integrity and strength. The results of such
structural evaluations shall be prepared in report format and submitted with the final design for
oversight reviews.
Design of improvements to the Collins Mill Bridge shall be in accordance with
Chapter 10 of the Department’s Bridge Design Guide, and shall result in a hydraulic opening
equal to or greater than currently exists. Improvements to the Collins Mill Bridge shall result in
a minimum of 4 feet of earth cover over the structure. Design of improvements shall result in a
30-year minimum design life for the bridge at the completion of the work.
In the event that the designer elects to replace the bridge, the bridge shall have a
75-year minimum design life at completion of the Work. In replacing the bridge, the following
shall apply:
1. Shop Weld transverse butt joints in areas of stress reversal are not allowed.
The number and spacing of girders shall allow for future redecking with
simultaneous maintenance of one-way traffic. The design shall provide
countermeasures against rust staining of the substructure.
2. The deck shall be precast and/or cast-in-place concrete. An isotropic deck
design shall not be utilized. Precast, prestressed concrete deck panels may be
utilized as stay-in-place forms. No other stay-in-place form shall be used. Unless
the superstructure slab concrete is placed in one continuous operation, the initial
deck placements shall start at a simply supported end of the deck slab and shall
terminate at the completion of a positive moment section after crossing at least
one pier. Successive placements shall proceed from the end of the previous
placement, terminate at the completion of a positive moment section after
crossing at least one pier. Concrete in a placement shall be kept plastic on
complete span behind the span being placed, and the concrete shall achieve its
design compressive strength before successive placements. Form Work and
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supports shall remain in place until the concrete achieves its design compressive
strength.
3. No timber or fiber-reinforced polymer composite structural load carrying
elements shall be used.
4. No longitudinal joints for expansion shall be allowed.
5. Demolition shall conform to relevant portions of the Department’s Special
Provision for Demolition. Portions of substructure elements may be retained
where warranted, as approved, but shall not be used in a structural capacity.
6. Designed to minimize or eliminate roadway joints in the deck. Expansion joint
materials such as asphaltic joints and silicone joints in lieu of steel armored joints
can be considered. Neoprene bearings shall be used for all superstructure types.
7. Permanent bridge railings and approach/transition railings shall meet the
requirements of Bridge Design Guide and FHWA’s requirements as defined by
NCHRP 350 for crash tested barriers. All temporary barriers to be installed on
new or existing bridges to protect the work zone shall be attached to the Bridge
superstructure in accordance with crash tested details.
8. All bearings shall be elastomeric bearings, and shall be reinforced as required
by the design.
Final design of the Collins Mill Bridge, whether it is rehabilitated, or replaced,
shall result in the structure being able to carry all Maine legal truck loading configurations,
without being posted for truck weight restrictions. The final design computations and reports
shall be submitted for oversight reviews, including, but not limited to, pertinent AASHTO load
rating for all Maine legal truck configurations. This requirement applies if the existing structure
is to remain, rehabilitated, or replaced.
6.12 Retaining Walls
For continuity/aesthetic reasons, each retaining wall for this Project shall fit into one of
the following categories:
A.

Reinforced concrete cast-in-place construction

B.

Pre-cast concrete modular block walls.

Wall types and aesthetic treatments shall be reviewed and approved as part of the 50%
Design Submittal prior to beginning final design.
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6.13 Drainage
6.13.1

Objectives

The Design-Builder shall provide a well-drained corridor and a safe environment
for those that use and maintain the facility. Work for all drainage structures and appurtenances
shall adequately address functionality, durability, ease of maintenance, maintenance access,
safety, aesthetics, and protection against vandalism. In fulfilling the requirements for drainage,
the Design-Builder shall abide by and fulfill the requirements related to drainage features or
systems while at the same time meeting the requirements of other required design elements on
the Project. To the extent permitted by Law or any Environmental Approval, such drainage may
direct runoff onto water quality swales or enhancement areas.
The Design-Builder shall be aware and fully comply with federal, state, and local
laws related to drainage design, as well as all applicable Governmental Approvals, including
Environmental Approvals, and shall perform the Work such that there will be no substantial
adverse effects on adjacent properties or drainage systems. In the development of drainage
design, the Design-Builder should be aware of and shall address future land-use plans such as the
self storage on site mitigation.
6.13.2

Drainage Design

The Department has completed a drainage basin study and hydraulic analysis of
the existing drainage structures within the Project limits, as included as Appendix J. Included
with Appendix J are pipe sizes for the existing crossings. The pipe sizes included in Appendix J
are based on existing conditions and drainage characteristics shown on the Existing Conditions
Plan. The Design-Builder is responsible for confirming that the provided pipe sizes are
applicable to the proposed design. If the provided pipe sizes are not applicable to the design, the
Design-Builder shall redesign applicable drainage features, as required. In confirming the
provided pipe sizes and/or resizing/redesigning of drainage features, the design documents shall
include a Final Drainage Report including calculations, storm drain plans, profiles, details, and
site protection during the Work. The Design-Builder shall confirm applicable standards with the
Department and any State or local government agency.
A Storm Water Management plan shall be prepared by the Design-Builder
ensuring that drainage design provides for water quality consistent with and in accordance with
the applicable standards.
6.14 Survey
The Design-Builder shall furnish all additional surveys necessary to complete the Work
in conformance with the Contract, the Department Survey Manual, Department specifications,
and any local agency requirements.
The Design-Builder shall bear sole responsibility for the accuracy of additional survey
data used in the Design. The Design-Builder shall review existing survey data and determine the
requirements for new and additional survey and mapping data. The Design-Builder shall be
responsible for the final precision and accuracy of all survey and mapping work. All field notes
Part 2 – Project Requirements

2-30

2/18/2009

Freeport, Rte. 125/136

MaineDOT PIN: 012782.00

are to be recorded in Field Survey Notebooks that will be turned over to the Department at the
end of the Work.
6.14.1

Survey Services and Survey Deliverables

Survey documents shall be a part of the design documents and shall include:
A.

A horizontal and vertical coordinate listing, monument description, and location
description of all primary and secondary survey control points installed, marked,
and referenced along with a listing of the existing control used to create the
installed control points;

B.

Survey notes, drawings, and calculations completed as the work progresses and
all originals and two copies of each survey document;

C.

Construction staking drawings. Construction survey notes shall be provided to
the Department.

D.

Construction staking as deemed appropriate by the Design-Builder;

E.

Original diary forms and related original survey record keeping; and

F.

Construction staking survey control data key map and line index drawings (to be
included in the construction plans).
6.14.1.1 Horizontal Control

All horizontal data for the Project shall be in the Maine State Plane
Coordinate System (SPCS) on the North American Datum of 1983(96), US Survey Feet, (NAD
83(96)) ME2000 WEST ZONE.
6.14.1.2 Vertical Control
Vertical control for the Project shall be established on the North American
Vertical Datum of 88, US Survey Feet, (NAVD88).
6.14.1.3 Electronic Field Book (EFB) Data
The use of an EFB to collect and store raw data shall follow the
procedures described in the Department’s Survey Manual. Original raw data shall always be
preserved, and any changes or corrections made to field data, such as station name, height of
instrument, or target shall be documented. Raw field data shall also be preserved in hard copy
output forms similar to how a conventional field book is preserved.
6.14.2

Survey Notebook Data

Field Survey data and sketches which cannot be efficiently recorded in the EFB
shall+ be recorded in a Field Survey Notebook furnished and stored with copies of electronic
data.
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Electronic Deliverables

All collected survey data shall be in the Digital Terrain Model (DTM) format and
be created and submitted using the latest version of Microstation/InRoads to the Department.
6.14.4

Permanent Survey Control Network

The Design-Builder shall establish and maintain permanent survey control
network in accordance with the Department’s Survey Manual. The Design-Builder shall replace
all existing survey monuments and control points disturbed or destroyed by the Design-Builder
and shall place new survey monuments and control points as required to accomplish the Work.
In addition, the Design- Builder shall install permanent survey control points for roadway
improvements as may be requested by local agencies.
The Design-Builder shall make all computations necessary to establish the exact
position of the control points based on the primary control. A listing of all coordinate values,
original computations, survey notes, and other records made by the Design-Builder shall be
supplied to the Department as a condition to Final Acceptance. The Design-Builder shall replace
any control points requiring replacement as a condition to Final Acceptance.
6.15 Design Standards and Format of Design Documents
The Department will accept designs that comply with Department Standards in effect as
of the Proposal Date unless a Compliance Order has been issued directing the Design-Builder to
implement a change in the standard.
Design Documents shall be submitted to the Department in hard copy as well as in
computer format. Submittal of Design Document drawings to local agencies shall be in hard
copy only.
Final Design Drawings shall be submitted in current Department
Microstation/InRoads format and in Adobe PDF format. Final Design Specifications and
Standards shall be submitted in Microsoft Word and Adobe PDF format. The Design-Builder
shall maintain design (and construction) project files, including indexing requirements, in
accordance with the Department’s Project Development Uniform File System.
The Design-Builder shall submit a final set of design documents (plans and special
provisions) that is inclusive of early RFC drawings. This submittal will be the final submittal
and shall supercede all previous RFC packages.
6.16 Design Notes
In addition to documentation required elsewhere in the Contract Documents, the DesignBuilder shall submit to the Department as part of the final design submittal design notes and
computations recorded on 8-1/2" x 11" computation sheets, appropriately titled, numbered,
dated, indexed, and signed by the designer and checker. Computer output forms and other
oversized sheets shall be folded or legibly reduced for submittal to 8-1/2" x 11" size. The data
shall be bound in a hard-back folder for submittal to the Department.
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At the Final Design Submittal, two final sets of the design notes and computations, sealed
by a Maine licensed professional engineer, shall be submitted with the record set of drawings and
special provisions.
Design notes and calculations shall be in a computer readable format (Microstation Word
or Excel format, as applicable, and Adobe PDF format) and shall include the following data:

7.

A.

Field survey notes and computations;

B.

Primary and Secondary Survey Control used for Design and Construction;

C.

Geometric design calculations for horizontal alignment;

D.

Vertical geometry calculations;

E.

Traffic capacity analysis (as required);

F.

Drainage computations;

G.

Structural design and independent design check calculations for each structure;

H.

Geotechnical Report with geotechnical analysis;

I.

Earthwork calculations not included in the quantity computation booklet;

J.

Calculations of quantities; and

K.

Documentation of decisions reached resulting from meetings, telephone
conversations, site visits or otherwise.

ENVIRONMENTAL
7.1

Environmental Approvals, Compliance and Mitigation

The Design-Builder shall comply with the requirements of Subsection 105.8 of the
Design-Build General Conditions, except for project specific requirements provided in this
Section.
7.1.1

Environmental Approvals to be Provided by the Department

Environmental Approvals that the Department shall deliver prior to the proposal
due date include:
A.

d NEPA concurrence by the Federal Highway Administration (FHWA), based on
the CE prepared by the Department..

B.

US Army Corps of Engineers (ACOE) approval of the Preferred Alternative as
the Least Environmentally Damaging Practicable Alternative (LEDPA). All
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instream work must be conducted within 7/15-10/1. ACOE PGP standards (20052010) in Appendix I.
C.

MEDEP permitting, through the Natural Resources Protection Act (NRPA), 38
MRSA §480 and MDEP Rules Chapters 305 and 310. No more than 15000 SF of
wetland impacts per mile will be allowed under this level of permitting. MDEP
rules Chapters 305 PBR standards in Appendix I.

The Design-Builder acknowledges that any Environmental Approvals provided by the
Department are based on the Project's conceptual design.
7.1.2

Environmental Approvals to be Provided by the Design-Builder

It is the responsibility of the Design-Builder, in coordination with the Department,
to obtain all Environmental Approvals other than those provided by the Department under
Section 7.1.1 except where Environmental Approvals are required solely because of DepartmentDirected Changes. The cost of obtaining all Environmental Approvals, not provided by the
Department, will be borne by the Design-Builder.
The Design-Builder shall comply with all local, state, and federal environmental
permitting requirements applicable to the work. The following list provides site-specific
environmental considerations for which the Design-Builder must comply with on the project,
although this list is not intended to be all inclusive:
A.

Construction stormwater management, erosion and sedimentation control,
dewatering water treatment – permitting these activities falls under the
Departments 3/26/98 Stormwater Memorandum of Agreement between
MDOT/MTA and the MDEP, and the Maine Stormwater Management Rules
Chapter 500, and must be included in the Design-Builder’s Stormwater Pollution
Prevention Plan (SWPPP). A copy the Stormwater Memorandum of Agreement is
provided as Appendix I.

B.

EPA Stormwater General Permit for Construction.

C.

No project related stormwater may be discharged into the wetlands.
7.1.3

Coordination Between Design-Builder, Department and Regulatory
Agencies

The Department will be designated as the applicant for all Environmental
Approvals. All applications for required Environmental Approvals that have not been obtained
by the Department, or are necessary to amend provided approvals, will be prepared by the
Design-Builder. The Department will review and comment on the applications, sign acceptable
applications prepared by the Design-Builder as the applicant, and submit the application to the
agency with jurisdiction.
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The Department shall be provided a reasonable opportunity to review and
comment on completed applications or amendments for Environmental Approvals prior to their
submission.
The Design-Builder shall not be authorized to negotiate with regulatory agencies
on behalf of the Department, but shall coordinate all negotiations with the Department.
7.1.4

Duty of Compliance

The Design-Builder is responsible at all times for complying with: (a) all
conditions and schedules in any Environmental Approvals, whether obtained by the Department
or the Design-Builder; and (b) all applicable local, State, and Federal Environmental Laws. The
Design-Builder shall be responsible for any and all costs or delays resulting from any noncompliance with Environmental Approvals.
7.1.5

Environmental Mitigation

The Design-Builder shall comply with any and all mitigation requirements
identified in the Environmental Approvals, whether obtained by the Department or the DesignBuilder. The Preferred Alternative identified in the plans avoids impacts to Wetlands of Special
Significance and does not require mitigation of proposed wetlands impacts.
7.2

Cultural Resourcescheck on finding of effect and insert

The Maine State Historic Preservation Officer (SHPO) has determined that the Preferred
Alternative would have no adverse effect on the National Register eligible property on the
project.
The Design-Builder is referred to Subsection 105.9 of the Design-Build General
Conditions for additional discussion.
7.3

Hazardous/Special wastes
7.3.1

Historical Information

A Maine Department of Transportation (MaineDOT) Environmental Office
investigation specific with this project encountered data suggesting petroleum related
contamination may be present in two locations along the project.the first location is Box number
44 (residence) located east of the intersection with RTE 136 and RTE 125. The second location
is Box number 82 (Former Yarmouth Lumber) Subsequent on-site work failed to unearth any
issues within this area. However, in light of the available environmental data, the contractor
shall employ appropriate health and safety measures to protect its workers against hazards
associated with working near petroleum-impacted soils. Furthermore, the Contractor shall
remain alert for any additionally evidence of contamination. If the Contractor encounters
evidence of soil or groundwater contamination, the Contractor shall secure the excavation, stop
work in the contaminated area, and immediately notify the Resident.

Part 2 – Project Requirements

2-35

2/18/2009

Freeport, Rte. 125/136

7.3.2

MaineDOT PIN: 012782.00

Discovery of Unknown Contamination

In the event the Design-Builder encounters Unknown Contamination within the
Right-of-Way, the Design-Builder shall: (a) promptly notify the Department and advise the
Department of any obligation to notify state or federal agencies under Environmental Laws; and
(b) take reasonable steps, including design modifications and/or revisions to construction
techniques, to avoid excavation or dewatering in areas with Unknown Contamination. DesignBuilder shall afford the Department the opportunity to inspect sites containing Unknown
Contamination before any action is taken which would inhibit the Department's ability to
ascertain the nature and extent of the Unknown Contamination. Where excavation or dewatering
of Unknown Contamination is unavoidable, Design-Builder shall utilize appropriately trained
personnel, shall select the most cost-effective approach to Hazardous Materials Management.
7.3.3

Compensation for Unknown Hazardous / Special waste Management

Compensation for Hazardous Special waste Management of Unknown
Contamination will not be allowed unless the Design-Builder demonstrates to the Department's
satisfaction that (a) the presence of the Hazardous Special waste could not have reasonably been
anticipated based on the previous site assessments, (b) the Hazardous Special waste could not
have been avoided by reasonable design modifications or construction techniques; and (c) the
requested compensation represents the most cost-effective approach to Hazardous Special waste
Management. Upon such demonstration, the Design-Builder shall be entitled to reimbursement
in accordance with the Design-Build General Conditions.
7.3.4

Hazardous / Special waste Releases Caused by Design-Builder;
Ancillary Construction

Hazardous Materials Management costs, including assessment, containment, and
remediation expenses, which result from: (a) release(s) of Hazardous product or waste
attributable to the negligence, willful misconduct, or breach of contract of the Design-Builder or
of any of its officers, agents, employees, subcontractors, and visitors; or (b) release(s) of product
or waste material arranged to be brought onto the Right-of-Way or elsewhere by the DesignBuilder or any of its officers, employees, agents, or subcontractors regardless of the cause of the
Release of Materials, are the responsibility of the Design-Builder.
7.3.5

Materials Brought to Right-of-Way by Design-Builder

The Design-Builder shall be solely responsible for: (a) compliance with all Laws
applicable to product or waste Materials brought onto the Right-of-Way by it or any of its
agents, officers, employees visitors, and subcontractors; (b) use, containment, storage,
management, transport and disposal of all product or waste Materials in accordance with this
Development Agreement and all applicable Environmental Laws and Environmental Approvals;
and (c) payment of all penalties, expenses, costs, damages (including to natural resources,
property or persons), and claims arising out of or related to such product or waste Materials.
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Spill Prevention Control and Countermeasures (SPCC) Plan

The Design-Builder shall prepare and implement a SPCC Plan for protection of
surface waters from spills of oil and fuel and other hazardous materials. The Plan shall be
submitted to the Department for approval within fifteen (15) days of the notification to
commence work. The approved plan shall be posted at the job site and all personnel shall be
made familiar with its requirements. The plan shall include the following information at a
minimum:
A.

name of person who is responsible for compliance with the plan;

B.

description of handling or storage locations, noting setbacks from water bodies
where relevant;

C.

description of storage and containment facilities;

D.

description of equipment and/or materials used to prevent discharges (including
sorbent materials);

E.

preventative measures to minimize the possibility of a spill, and;

F.

contingency plans if a spill should occur.

7.4

Regulatory Non-Compliance and Enforcement

The Design-Builder shall be in non-compliance if it, or any lower tier subcontractor, fails
to comply with (a) any environmental Plans provided to or prepared by the Design-Builder, (b)
any permit requirements set forth or referenced in the Contract, or (c) any applicable
environmental or culture resource law or regulation, including the Department’s BMP Manual.
If the Design-Builder is in non-compliance, the Department may, at its discretion:
A.

withhold all Progress payments, or any portion thereof, during the period the
Design-Builder is in non-compliance;

B.

remedy such non-compliance using State forces or another Design-Builder and
deduct from Progress Payments all costs incurred by the Department related to
such remediation including direct costs, project engineering costs, and DesignBuilder costs; and/or

C.

suspend the Work for cause and without cost to the Department, said suspension
to continue until the Design-Builder has addressed all non-compliance issues as
directed by the Department.

The Design-Builder shall be responsible for any penalties assessed regulatory agencies
due to such non-compliance. Such penalties may be withheld from sums otherwise due the
Design-Builder.
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UTILITIES
8.1

Scope of Work

Construction of the Project will affect utilities. The Design-Builder shall coordinate
work to ensure that utilities are properly identified and that all necessary relocations occur so as
to enable the Design-Builder to achieve completion of the Project in accordance with the
Contract. Services include: the identification of utilities requiring relocation; notifications to and
negotiation of design and agreements with, Utility Owners; and coordination of design and
construction efforts for the utility work.
8.2

General Design-Builder Responsibilities

A.

The Design-Builder shall ensure that all utility work is completed.

B.

The Design-Builder shall give written notice to all public service corporations or
officials having charge of publicly or privately owned utilities of its intention to
commence operations affecting such utilities at least one week in advance of the
commencement of such operations and the Design-Builder shall at that time file a
copy of such notice with the Department.

C.

Design-Builder shall be responsible for verifying that the utility, as designed and
constructed, is compatible with and interfaces properly with the Project. New and
relocated utilities shall be designed to accommodate anticipated settlements in the
embankments and operate effectively. The Design-Builder shall also be
responsible for confirming that all appropriate Department Approvals have been
obtained by each Utility Owner which may be performing any utility work and for
verifying that such work complies with the requirements of the applicable
Governmental Approvals. The Design-Builder shall immediately notify the
Department if the Design-Builder has reasonable cause to believe that the Utility
Owner does not have, or is in violation of any Governmental Approval.

D.

The Design-Builder shall certify in writing to the Department that all necessary
arrangements have been made for proper coordination of utility work with
physical construction in accordance with Section 104.4.6 of the Design-Build
General Conditions – Utility Coordination.

E.

The Design-Builder shall carry out all work carefully and skillfully and shall
support and secure its work so as to avoid damage to all utilities. Flow in drains,
sewers and water supply lines shall be satisfactorily maintained. Unless otherwise
directed by the Utility Owner, the Design-Builder shall not move or remove any
utility without the Utility Owner's written consent. At the completion of the
Design-Build Work, the condition of all utilities shall be as safe and permanent as
before. If any utilities are damaged by the Design-Builder, it shall notify the
affected Utility Owners, which may cause the damage to be repaired at DesignBuilder's expense.
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List of Known Utility Owners and Contacts

Central Maine Power
162 Canco Road
Portland, ME 04103
Att: Gary Crabtree
Phone: 207-791-8025
Fax: 207-828-2812
Cell: 207-831-0295
Pager: 207-750-3205
gary.crabtree@cmpco.com

8.4

MaineDOT PIN: 012782.00

Comcast
336 Bath Rd.
Brunswick, ME 04011
Att: Kendall Blodgett
Phone: 207-729-2623 Ext: 403
Fax: 207-729-2628
Cell: 207-522-7385
kendall_blodgett@cable.comcast.com

Northern New England Telephone
Operations, LLC
615 Odlin Rd.
Bangor, ME 04401
Att: Steve Polyot, R/W
Phone: 207-990-5280
Fax: 207-941-1952
stephen.j.polyot@verizon.com

Ascertaining the Location of Utilities

The Design-Builder bears full responsibility for ascertaining, at its own expense, the
existence and exact location and size of any utility to be relocated or otherwise impacted on
either a temporary or permanent basis for the Project. If a surface inspection of the area shows
the existence of or gives the Design-Builder cause to suspect the existence of any previously
unidentified utilities, or the Design-Builder otherwise has cause to suspect that other previously
unidentified utilities exist, then Design-Builder shall undertake all appropriate investigations
including contacting Utility Owners, consulting public records, and conducting field
investigations as necessary to verify the existence, location and size of such utilities.
8.5

Commencement of Utility Work

The Design-Builder may commence the utility work at any time following the date
specified in the NTCW or after approval by the Department. The Design-Builder is responsible
for causing the utility work to be completed in order to permit construction of the Project
according to the construction schedule, as approved by the Department.
8.6

Meetings and Cooperation with Utility Owners

The Design-Builder shall be responsible for all coordination with the affected Utility
Owners that is necessary in order to accomplish the utility work (including obtaining
information, coordination of scheduling, design review, inspections, approvals and acceptances).
The Design-Builder shall notify the Department at least two business days in advance of each
meeting with a Utility Owner's representative scheduled by the Design-Builder and shall allow
the Department the opportunity to participate in the meeting. The Design-Builder shall also
provide to the Department copies of all correspondence between the Design-Builder and any
Utility Owner within seven days after receipt or sending, as applicable.
The Design-Builder shall make diligent efforts to obtain the cooperation of each Utility
Owner as necessary for the Project. The Design-Builder shall immediately notify the
Department if the Design-Builder becomes aware that a Utility Owner is not cooperating in
providing needed Design-Build Work or approvals. After such notice, the Design-Builder shall
continue to diligently seek to obtain the Utility Owner's cooperation, and shall assist the
Department as reasonably requested by the Department with regard to the problem. The
Department agrees to use its reasonable efforts (including taking action to exercise any rights the
Department may have as set forth in Section 8.12 in this RFP) with such Utility Owner to assist
the Design-Builder in obtaining the cooperation of the Utility Owners, but such assistance shall
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not be deemed to relieve the Design-Builder of its sole and primary responsibility for the
satisfactory compliance of its obligations set forth in the Contract Documents.
8.7

Inspection/Approval of Utility Design and Construction

The Design-Builder shall permit Utility Owners to inspect utility work.
8.8

Environmental Compliance Pertaining To Utility Work

The Design-Builder shall comply with all applicable Environmental Laws in performance
of the utility work, including the requirements set forth in Section 7 of this RFP. The DesignBuilder shall be responsible for performance of all environmental mitigation requirements of the
Environmental Approvals. The Design-Build Price includes compensation for the DesignBuilder's performance of all such mitigation measures.
8.9

Agreements Between Design-Builder and Utility Owners

The Design-Builder shall not enter into any agreement with any Utility Owner that
purports to bind the Department in any way, nor shall any such agreement be deemed to modify
the terms of the Contract.
8.10 Policy of Avoiding Relocations
The location of utilities and potential impact of relocations shall be considered by the
Design-Builder in developing the design using the following goals: (a) avoiding relocations to
the extent practicable; (b) if a relocation is not reasonably avoidable, protecting the utility in
place to the extent practicable; and (c) otherwise minimizing the potential costs and delays
relating to relocations to the extent practicable.
8.11 Utility Accommodations
For all aerial utility locations which carry electric power, a minimum horizontal distance
of 8 feet is required from the outside-most conductor to the clearing limits. This clearing
requirement is required for all electric power utility locations within the Project limits, regardless
of whether the utility is relocated.
8.12 Legal Actions
Should the Design-Builder reasonably believe that any Utility Owner will not undertake
or permit any relocation in a manner consistent with the timely completion of the Project, the
Department will consider requests by the Design-Builder to exercise any legal rights that the
Department may have (as deemed appropriate by the Department at its sole discretion) with
respect to the Utility Owner. Such request shall be accompanied by evidence reasonably
satisfactory to the Department that the Design-Builder has made diligent efforts to obtain the
Utility Owner's cooperation, but has not been able to obtain such cooperation.
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8.13 Scheduling and Cost Risks
Refer to Section 109.3 of the Design-Build General Conditions, Adjustments for Delay.
For this Project, Utilities shall be considered a third party.
8.14 Utility Diaries/As-Built Drawings
The Design-Builder shall maintain “utility diaries” and a set of “as-built” utility maps of
a quality acceptable to the Department. The standards for preparation of all Design Documents
relating to Utilities and final “as-built” plans shall conform to all applicable Department
requirements.
9.

RIGHT-OF-WAY
9.1

Property Acquired by the Department

The Department will be responsible for acquiring the land or interests in lands that are
required for the Project. Land and rights in land within the limits of the proposed right of way is
expected to be available to Design-Builder by the date of the NTCW. The tops and bottoms of
slopes for the Project shall be included within the Right-of-Way. The Design-Builder shall take
measures to ensure that all elements of the Project fall within the limits of the proposed right of
way including the use of retaining walls.
10.

PAVEMENT AND BRIDGE WARRANTY
10.1 Scope of Section

This Section provides requirements for warranted HMA pavement and roadway
structures constructed in conformance with the lines and grades shown on the plans as approved
by the Department and as follows.
The Design-Builder unconditionally warrants and guarantees the pavement constructed
under this Contract to be free from Pavement Defects as defined herein, and accepts
responsibility for the HMA mixture(s), the pavement performance, and warranty work for the
finished roadway following completion of the HMA pavement for a period specified in Section
10.3 below.
The Design-Builder also unconditionally warrants and guarantees certain bridge
structures and related items, as specified herein, constructed under this Contract to be free from
Defects from the date of Final Acceptance by the Department for a period specified in Section
10.4 below.
If any defects are discovered during said warranty Period, the Design-Builder agrees to
undertake the Remedial Work specified by the RFP in a good and workmanlike manner at no
cost to the Department.
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10.2 Definitions
The following definitions shall be used to interpret the Warranty obligations of this RFP:
Adhesive Failure. Loss of bond (i.e. between the joint and the joint reservoir; between
the aggregate and the binder).
Approach Slab. Section of pavement just prior to joint, crack, or other significant
roadway feature relative to the direction of traffic (see also leave slab).
Binder. Brown or black adhesive material used to hold stones together for paving.
Bituminous. Like or from asphalt.
Bleeding. Identified by a film of bituminous material on the pavement surface that
creates a shiny, glass-like, reflective surface that may be tacky to the touch in warm weather.
Bridge Deck Joints. Any joint in the riding surface for the purpose of expansion control.
Centerline. The painted line separating traffic lanes.
Chipping. Breaking or cutting off small pieces from the surface.
Cohesive Failure. The loss of a material's ability to bond to itself. Results in the material
splitting or tearing apart from itself (i.e., joint sealant splitting).
Concrete Wearing Surface. 2 inch thick non-reinforced Portland cement riding surface
bonded to the superstructure slab.
Defects. Defects in design, manufacture, and/or workmanship that result in the
conditions listed in the “Definition of Defects” sections of this RFP. Defects do not include
normal wear and tear. Defects also do not include conditions caused by factors clearly beyond
the Design-Builder’s control and not attributable to defective design, material, manufacture, or
workmanship including fires, floods, abnormal weather beyond design parameters, accidents,
vandalism, abnormal maintenance activities, or acts of God.
Durability Cracking. The breakup of concrete due to freeze-thaw expansive pressures
within certain aggregates. Also called "D" cracking.
Edge Cracking. Fracture and materials loss in pavements without paved shoulders which
occurs along the pavement perimeter. Caused by soil movement beneath the pavement.
ESAL. The Equivalent Single Axle Load as specified in the AASHTO. Guide for the
Design of Roadway Structures (1993).
Fatigue Cracking. A series of small, jagged, interconnecting cracks caused by failure of
the asphalt concrete surface under repeated traffic loading (also called alligator cracking).
Hairline Crack. A fracture that is very narrow in width, less than 1/16 Inch.
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HMA. Hot Mix Asphalt.
Joint Seal Damage. Any distress associated with the joint sealant, or lack of joint sealant.
Longitudinal. Parallel to the centerline of the pavement.
Paint System. Materials preparation for painting, primers, touchup and the paint applied
to structural steel beams, girders, diaphragms, and miscellaneous steel element which comprise a
structural steel system.
Pavement Structural Section. (i) The Subgrade, (ii) the combination of Subbase, Base
Course and Surface Course placed on a Subgrade to support the traffic load and distribute it to
the Roadbed in the Project and (iii) the Shoulders, located within the Transportation Facilities, as
defined by a line descending vertically from the outermost edge of the Shoulder to and including
the Subgrade.
Pavement Defect. Any condition that does not meet the Pavement Performance Criteria
set forth in Attachment 1 to this RFP.
Popouts. Small pieces of pavement broken loose from the surface.
Pothole. A bowl-shaped depression in the surface.
Raveling. The wearing away of the pavement surface caused by the dislodging of
aggregate particles.
Reflection Cracking. The fracture of asphalt concrete above cracks or joints in the
underlying layer.
Remedial Work. All work related to performing all Remedial Work specified in the RFP
including purchasing all materials, performing all labor, and providing all services (including
design).
Rutting. Longitudinal surface depressions in the wheelpaths.
Segment. A portion of the roadway as described herein.
Shoving. Permanent, longitudinal displacement of a localized area of the pavement
surface caused by traffic push-surfacing against the pavement.
Transverse. Perpendicular to the pavement centerline.
Water Bleeding. Seepage of water from joints or cracks.
Waterproofing Membrane. Product that is bonded to the concrete bridge deck prior to
placing hot bituminous pavement wearing surface for the purpose of protecting the bridge deck
from the intrusion of chlorides that pass through the bituminous wearing surface.
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Any terms not defined herein shall have the meanings contained in the publication
entitled “Distress Identification Manual for the Long Term Pavement Performance Project,”
published by the National Academy of Sciences, Publication No. SHRP-P-338, copyright 1993.
10.3 Pavement Warranty
10.3.1

Quality Control Plan (QCP)

The Design-Builder will establish the job mix formula and select all materials to
be used. Prior to construction, the Design-Builder will provide the Department with a QCP. In
addition to the requirements set forth in Section 106, the QCP shall include, at a minimum, the
following:
A.

Job Mix Formula (JMF) with all computations, JMF testing, and a list of
materials;

B.

Hot mix asphalt plant details;

C.

Stockpile management;

D.

Make and type of pavers;

E.

Mixing and transportation method(s)

F.

Laydown and compaction methods, including centerline joint compaction;

G.

Segregation control actions;

H.

Quality Control testing personnel, frequency, and methods; and

I.

The name and duties/responsibilities of the QC Plan Administrator.

The provisions of the warranty work will apply to all HMA mixtures placed as
mainline pavement, integrally placed shoulders.
The Design-Builder shall submit all modifications to the QCP to the Department.
The Design-Builder shall provide a copy of all quality control data to the Department at project
completion. The Department may conduct tests at its own expense.
10.3.2

Pavement Warranty Period

The term of the warranty shall commence when the entire facility is open to
public traffic and shall continue until the earlier of the following:
A.

A minimum period of five (5) years from the date of Final Acceptance by the
Department. The Design-Builder may propose additional one-year increments for
a period of up to five years following the expiration of the initial 5-year term. If
any Defects are discovered during said warranty period, the Design-Builder
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agrees to perform the Remedial Work specified below in good and workmanlike
matter at no cost to the Department.
B.

To the end of the calendar year in which the cumulative ESALs for a particular
Segment or location reach or exceed the amount determined by the information
provided in Attachment 2 of this RFP, and Appendix E of the RFP. Expiration of
the Warranty of one Segment shall not affect the Warranty for other Segments.

During the Warranty Period, The Design-Builder may monitor the pavement
using nondestructive procedures. The Design-Builder shall not perform coring, milling,
destructive procedures, or any Work without prior approval of the Department. All holes cut by
the Design-Builder shall be filled in an acceptable manner within 24 hours. The Design-Builder
will not be responsible for damages as a result of coring, milling, or other destructive procedures
conducted by the Department.
10.3.3

Pavement Defects and Remedial Work

The Design-Builder must perform the corresponding Remedial Work set forth in
Attachment 1 of this RFP for all Defect(s) discovered during the warranty period.
10.3.4

Pavement Warranty Inspections

Pavement distress inspections will be conducted by dividing the project into
nominal 500 foot Segments. Two (2) 500-foot Segments will be selected by the Department and
evaluated for the duration of the warranty period. In addition, one (1) random 500-foot Segment
per 5000 foot section of roadway will be selected annually and evaluated by the Department.
The Department will conduct the inspections annually. The Design-Builder will
be notified in advance of the inspection. The results will be made available to the DesignBuilder within 10 days after the completion of the inspections. If the Design-Builder disputes
the inspection findings, the Design-Builder must notify the Department within 10 days of receipt.
Pavement smoothness will be measured by the Department following completion of the
surface pavement, and again during the final pavement warranty inspection at the end of the
Warranty Period. Smoothness shall be the average of both wheelpaths over the length of a 5000foot pavement section. Failure to meet the required smoothness as outlined in Attachment 1 of
this RFP will require Remedial Work as specified.
The Design-Builder shall promptly perform the specified Remedial Work in all
Segments of the project where a Defect(s) exists. If areas outside the inspection segments appear
to contain a Defect, the Department will divide the entire project into 500-foot Segments and
inspect the entire project for Defects. Remedial Work will be performed on the entire
Segment(s) in which the Defect exists unless otherwise specified in the corresponding Remedial
Work. If, anytime during the Warranty Period, 30 percent or more of the project Segments
require or have required Remedial Work, then the entire project will receive Remedial Work as
determined by the Department. Remedial Work required on the mainline roadway will also be
performed on the shoulders and adjacent lane(s), and surrounding land as needed, unless the
Department otherwise directs.
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Exclusions

The Design-Builder shall have no responsibility under the Warranty for any
failure of the Pavement to satisfy the Contract requirements as a result of:
A.

Destruction. Damage to the Pavement due to snow plows, vandalism or cuts for
utility crossings or installations or, unless such event is caused by the DesignBuilder, damage due to accidents or spills and releases of Hazardous Materials.

B.

Uncontrollable Events. Damage to the Pavement due to a natural disaster within
the meaning of 23 C.F.R. Section 668.103 or damage to the Pavement due to
uncontrollable events as defined in Section 101.2 of the Design-Build General
Conditions, including but not limited to a Fifty Year Flood Event, collapse,
subsidence, falling rocks, explosion, fire or Act of God.

C.

Civil Strife and Hostilities. Damage to the Pavement due to civil strife or
hostilities, including but not limited to strikes, civil commotion, civil strife, riot,
terrorism, sabotage, acts of civil or military authorities or an Act of War (declared
or undeclared).

D.

Mobilization. Damage to the Pavement due to weapon discharges or caused by
military equipment or heavy construction equipment resulting from responses to
mobilization of military or emergency forces.

In addition, the Design-Builder shall have no responsibility for, and the Warranty
shall not extend to, work, materials, equipment and costs associated with vegetation control,
landscape maintenance, litter control, Right-of-Way fence maintenance, courtesy patrol,
Pavement markings repair, repair of overhead and roadside signs, delineations and object
markers repair, impact attenuators repair, lighting maintenance, sweeping, guardrails and barriers
repair, Structures inspection, retention ponds/detention basins/outfalls repair, and snow and ice
control.
10.4 Bridge Warranty
10.4.1

Ten-Year Warranty Items (New Replacement Bridge)

The Design-Builder hereby unconditionally warrants and guarantees the following
items of Work to be free from Defects for a period of ten (10) years from the date of Final
Acceptance by the Department: (1) Bridge Deck Joints (if used); and (2) Waterproofing
Membrane (if used); (3) Bearings (if used); (4) Paint System (if used); and (5) Concrete Wearing
Surface.
The Design-Builder is not required to provide a warranty for Bridge Deck Joints
if “jointless” bridges are provide. The Design-builder is not required to provide a warranty for
Waterproofing Membrane if a concrete wearing surface is provided.
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If any defects are discovered during said warranty Period, the Design-Builder
agrees to undertake the Remedial Work specified by this RFP in a good and workmanlike
manner at no cost to the Department.
10.4.1.1 Bridge Deck Joints
Definition of Defect:
Bridge deck joints will be considered defective if any of the following
conditions are discovered within the ten-year warranty period.
A.

Water leakage through the joint;

B.

Separation of the seal from the steel or concrete substrate;

C.

Failure of materials such as cracking, chalking, scaling, peeling, splitting;

D.

Sagging of elastomeric seal;

E.

Warping of the steel plate or extrusion detrimental to the functioning of the joint;

F.

Spalling or delamination of the deck concrete within 20 inches either side of the
joint.
Remedial Work Required:

Damaged seals shall be removed and replaced with new seals. Seals that
are displaced shall be completely removed; the joint shall be cleaned, and the seal may be
reinstalled if not damaged during removal. Steel components that are damaged or misaligned
shall be restored in a manner approved by the Department.
10.4.1.2 Waterproofing Membrane
Definition of Defect:
Membrane waterproofing will be considered defective if any of the
following conditions are discovered within the ten-year warranty period.
A.

Evidence on the bottom of the bridge deck that indicates the membrane is leaking;

B.

Pavement pot holes or shoves such that the membrane exhibits physical damage;

C.

Membrane exhibits damage from an operation by the Design-Builder during any
possible pavement rehabilitation either during construction or as a result of
required warranty repairs.
Remedial Work Required:
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When damage and/or leakage is found, enough pavement shall be
removed to exposed the effected membrane and allow replacement membrane to be applied in
accordance with the manufacturer’s recommendations. In no case shall membrane be installed
that has up slope joints that are constructed in a shingle pattern. The affected membrane shall be
completely removed and replaced. The pavement joints must be staggered square butt joints.
All pavement, pavement markings, and rumble strips shall be replaced upon completion of the
pavement.
10.4.1.3 Bearings
Definition of Defect:
Bearings shall be considered defective if any of the following conditions
are discovered within the ten-year warranty period.
A.

There is evidence of failure of any of the components of the bearing assembly;

B.

The protective coating on the bearing cracks, checks, or peels or rusting is
present; or

C.

The bearing freezes or otherwise fails to allow the bridge to move as designed.
Remedial Work Required:

Bearings shall be removed and either replaced or restored to new
condition and be reinstalled.
10.4.1.4 Paint Systems
Definition of Defect:
The paint systems shall be considered defective if any of the following
conditions are discovered within the ten-year warranty period.
A.

There is visible rust or rust break through;

B.

There is blistering, peeling, or scaling of paint;

C.

Paint applied over dirt, debris, blasting debris, mill scale, or rust products;

D.

Incomplete coating or coating thickness less than specified by the manufacturer;

E.

Damage to the paint system due to the Design-Builder’s operations during
construction; or

F.

Fading or chalking paint.
Remedial Work Required:
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Repair as directed by the paint manufacturer’s technical department.
10.4.1.5 Concrete Wearing Surface
Definition of Defect:
Concrete Wearing Surfaces shall be considered defective if any of the
following conditions are discovered within the ten-year warranty period.
A.

Wearing surface exhibits cracking deeper than 5/8 inches for a total length of
crack of 20 ft;

B.

Wearing surface becomes debonded from the deck;

C.

There is spalling of individual areas greater than 15 in.2 or a cumulative area of
100 square feet; or

D.

Chlorides penetrate the wearing surface to a depth of more then 2 inches with a
content above 0.01 lb/ft3.
Remedial Work Required:

Debonded concrete shall be removed and replaced. Small local patches
will not be allowed. Removal must extend from curb to curb and the transverse joints must be
square to the centerline. Concrete with high chlorides shall be treated as debonded. Cracked
concrete shall be repaired by epoxy injection or removal and replacement identical to debonded.
If epoxy injection is used the contractor must demonstrate that the injection is complete and
effective. Non-complete injection shall result in the wearing surface having to be removed and
replaced as debonded.
10.4.2

Five-Year Warranty Items (Rehabilitation of existing structure)

The Design-Builder hereby unconditionally warrants and guarantees the following
items of Work to be free from Defects for a period of five (5) years from the date of Final
Acceptance by the Department: (1) Additions to existing structure; (2) All repair / rehabilitation
to existing structure; and (3) Concrete Wearing Surface (if used).
If any Defects are discovered during said warranty period, the Design-Builder
agrees to undertake the Remedial Work specified by this RFP in a good and workmanlike
manner at no cost to the Department. A warranty is not required for Concrete Wearing Surface
is a bituminous wearing surface is provided, however, a warranty would then be required for
Waterproofing Membrane as described herein.
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Bridge Warranty Inspections
10.4.3.1 In General

Inspections normally will consist of a detailed visual inspection. All
components will be inspected and photos will be taken. It is anticipated the inspections will take
approximately two days in the field. The Design-Builder’s Price must include its costs related to
all regularly scheduled inspections. All inspectors for the Department shall be qualified NBIS
inspectors and the Design-Builder is encouraged to have inspectors present during all
inspections.
If the Department determines that visual inspections indicate that further
inspection is warranted, the Department will undertake whatever further tests or inspections it
determines are necessary. If said further inspect reveals Defects, then the Design-Builder will be
responsible for all corrective work and the costs of such additional inspection. If said further
inspection reveals no Defects, the Department will be responsible for all costs of such additional
inspection.
After inspection, the Department will prepare and distribute a draft
inspection report. Comments or objections to the draft inspection report must be in writing, must
address specific issues, and must be received within 10 working days of the draft inspection
report. If no comments are received within this time period, the draft report shall stand as
written. If comments are received, the Department will issue a final report after considering such
comments. Comments, from NBIS certified inspectors or Professional Engineers experienced in
bridge evaluation will be given greater weight by the Department.
10.4.3.2 Initial Warranty Inspection
The Initial Warranty Inspection shall be the Final Inspection provided in
Section 107.8.3 of the Design-Build General Conditions.
10.4.3.3 Periodic Inspections
Inspection shall take place periodically, at least every two years. A final
warranty inspection shall take place sometime during the last year of the warranty periods. The
Department will notify the Design-Builder of the time and date of the inspection at least two
weeks prior to the inspections. The Design-Builder or its representatives are encouraged to
attend.
10.5 Remedial Work Procedure – Pavement and Bridge
Within 30 days of notification of the discovery of Defects and prior to starting and
Remedial Work, the Design-Builder must submit to the Department in writing the precise scope
of proposed Remedial Work (which must meet the requirements of this RFP) and a schedule of
work for approval. All Remedial Work shall meet the Department’s Standard Specifications,
Supplemental Specifications, and applicable Special Provisions in effect at the time the Contract
is executed. Once the Remedial Work Plan is approved, the Design-Builder shall perform the
Remedial Work within 10 days of the Department’s approval. The Department shall have the
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right to fully inspect all operations. The Design-Builder shall provide the Department safe
access to the work for inspection purposes.
The Design-Builder shall provide any and all Department permit costs, and traffic control
complying with the standards set forth in this RFP. The Design-Builder shall maintain two lanes
of traffic open to the public at all times while conducting Remedial Work. Remedial Work may
be delayed without liability to the Department if the Department reasonably determines that the
Remedial Work is not in compliance with the Contract, threatens public safety, or significantly
affects public convenience.
The Design-Builder will have the first option to perform the Remedial Work. If, in the
opinion of the Department, the problem requires immediate attention for safety of the traveling
public, and the Design-Builder cannot perform the Remedial Work within eight (8) hours, the
Department may have the Remedial Work performed by other forces and invoice the DesignBuilder accordingly. Remedial Work performed by other forces will not alter the requirements,
responsibilities, or obligations of the warranty.
If Remedial Work necessitates a corrective action to the pavement markings, adjacent
lanes(s), roadway shoulders, curbing, catch basins, or other highway appurtenances, then such
corrective actions will be the responsibility of the Design-Builder.
10.6 Bonds and Insurance Covering Warranty Obligations
Before Final Acceptance of the Project, as provided in Section 107 of the Design-Build
General Conditions, the Design-Builder must provide bonds and insurance assuring the proper
and prompt performance of all warranty obligations of the Design-Builder for a period of five (5)
years, as included in this RFP, from the date of Final Acceptance. Bonds and insurance covering
warranty obligations of the Design-Builder shall be for all five-year warranty items, and the first
five years of all ten-year warranty items. The bond(s) must be in an amount of twenty percent
(20%) of the Price Proposal, but not less than $1,000,000.
Insurance coverage may consist of project specific tail policies on the Designer’s
Professional Liability (E & O) and any other E & O policies (including the Design-Builder’s)
that is required pursuant to Section 110.3.4 of the Design-Build General Conditions, with policy
amounts as stated in said Contract Section.
The five-year warranty limitation of said bonds and insurance shall in no way limit the
Design-Builder’s warranty obligations for ten-year warranty items provided herein.
10.7 Maintenance During Warranty Periods
During the warranty periods, the Department agrees to maintain the Project in accordance
with the Department’s standard maintenance policies for similar projects. The Design-Builder
specifically acknowledges that the level of maintenance shall not be controlled by the
maintenance schedules submitted by the Design-Builder with its Proposal.
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10.8 Disputes Regarding Warranty
Should a Dispute regarding these Warranty provisions arise that cannot be resolved
through negotiation, the Parties shall submit the Dispute to a Dispute Resolution Board (DRB)
pursuant to the requirements of Section 111.4 of the Design-Build General Conditions.
10.9 Other Warranty Provisions
Final Acceptance by the Department of any warranted item or any part thereof during the
original construction shall not relieve the Design-Builder of any responsibility under this
warranty.
The Design-Builder acknowledges that the warranty obligations set forth in this Contract
must be reported as an outstanding obligation in the event of (a) dissolution of (or other
analogous term denoting the ending of) the legal organizational existence of the Design-Builder
or (b) the sale, merger, or cessation of operations of the Design-Builder.
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ATTACHMENT 1 – PAVEMENT PERFORMANCE CRITERIA
1.0
Scope of Section. This attachment outlines the criteria and inspection process for
Pavement performance. It establishes the minimum acceptable criteria for the Pavement over the
term of the Warranty and, if necessary, the Remedial Work required.
The performance criteria set forth in this Attachment 1 are to be interpreted in accord
with the definitions for cracking, rutting, raveling, and potholes, etc. above, and as found in the
Distress Manual for the Long-Term Pavement Performance Project, SHRP P-338, SHRP
Program, NRC, Washington D.C., (1993), and Department criteria outlined in this contract.

Performance Item

TABLE 1: PERFORMANCE CRITERIA
Threshold Value
Remedial Work Required

Smoothness, IRI, (in/mile)**:
Average of both wheelpaths in a
5000-foot section
Rutting (in.)
Average rut depth over 500’
segment

Initial inspection:
> 80 in/mile

Apply a Microsurface or 1-1/4”
overlay

Final inspection:
> 125 in/mile
> 0.25”

Remove and replace surface layer

> 0.75”
Transverse Cracking
Number of transverse cracks ≥
0.25” average width in a 500’
segment
Longitudinal cracking (ft)
Total linear feet of longitudinal
cracking ≥ 0.5” average width in a
500’ segment
Raveling and Popout (ft2)
Total area(s) in a 500’ segment

Pot Holes
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≥ 10 cracks

> 50’

> 50 ft2

Apply a microsurface or 1-1/4”
overlay
remove and replace affected
layer(s).
Remove and replace distressed
layer(s). The removal area shall be
equal to 110% of the distressed
surface to a depth not to exceed the
warranted pavement.
Remove and replace distressed
layer(s). The removal area shall be
equal to 110% of the distressed
surface to a depth not to exceed the
warranted pavement.
Apply a microsurface or 1-1/4”
overlay.

Existence of potholes Remove and replace distressed
in a 500’ segment area(s). The removal area will be
equal to 150% of the distressed
area to a depth not to exceed the
warranted pavement.

2-53

2/18/2009

Freeport, Rte. 125/136

Performance Item

MaineDOT PIN: 012782.00

Threshold Value

Remedial Work Required

Shoving **

Existence of shoving Remove and replace shoved
in a 500’ segment layer(s). The removal area shall be
equal to 110% of the shoved
surface to a depth not to exceed the
warranted pavement depth.
Roadway Settlement:
2”
Remove and replace affected
area(s). Affected area may include
Max. (in) within 100’ of abutments
and extending in the transverse
the subgrade and subbase layers,
direction from roadway edge to
or any layer of Pavement, as
defined in Section 11.2.
roadway edge
Max. (in) beyond 300’ of
3”
abutments and extending in the
transverse direction from roadway
edge to roadway edge
* Longitudinal cracking includes joint separations
** Shoulders are not warranted for smoothness or shoving
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ATTACHMENT 2 – TRAFFIC DATA FOR FREEPORT ROUTE 136
2009 AADT
2014 AADT
2029 AADT
% 2029 DHV of AADT
2029 DHV
% Heavy Trucks (AADT)
% Heavy Trucks (DHV)
Dir. Dist (DHV)
18 kip P2.0 (20 Years)
18 kip P2.5 (20 Years)
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Section 1
11010
12110
15410
12%
1859
5%
3%
69%
259
247

Section 2
14070
15400
19700
12%
2397
4%
3%
69%
309
294
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Section 3
3640
4000
5100
14%
692
5%
3%
67%
87
82

Section 4
4210
4630
5890
11%
425
5%
4%
72%
100
95
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Appendix A

March 14, 2007
Supersedes March 3, 1966
Non-federal Projects Only

NOTICE TO CONTRACTORS - PREFERRED EMPLOYEES
Sec. 1303. Public Works; minimum wage
In the employment of laborers in the construction of public works, including state highways, by
the State or by persons contracting for the construction, preference must first be given to citizens
of the State who are qualified to perform the work to which the employment relates and, if they
can not be obtained in sufficient numbers, then to citizens of the United States. Every contract
for public works construction must contain a provision for employing citizens of this State or the
United States. The hourly wage and benefit rate paid to laborers employed in the construction of
public works, including state highways, may not be less than the fair minimum rate as
determined in accordance with section 1308. Any contractor who knowingly and willfully
violates this section is subject to a fine of not less than $250 per employee violation. Each day
that any contractor employs a laborer at less than the wage and benefit minimum stipulated in
this section constitutes a separate violation of this section. [1997, c. 757, §1 (amd).]

State of Maine
Department of Transportation

REQUEST FOR INFORMATION
Date _______________
Information Requested:

Time __________

PIN: __________ Town(s): _________________________

____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
Request by: _______________________________ Phone: (______)_____________________
Bid Date: _________________________________ Fax: (_____)________________________
Complete top portion of form and transmit to the number listed in the Notice to Contractors

RFI No: ________ RFI received: __________________________________________
Response:____________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
Response By:________________________________ Date: __________________

Design Exception Review Team
Meeting Worksheet
Date:
Submitted by:
Project Name:

PIN :

Project Scope:
Program:

Route:

Note: One form per DE Location. Please fill in all fields that are applicable. A complete and accurate form is
required for Design Exception Review Team consideration. Also, attach a map or other details necessary to
describe the issue and recommended action.
What is the Design Exception(s):
Previous Project Design Exception Activity (if any):
Summary of overall Project Improvements:
Design Exception Considerations:
° Reason(s) a Design Exception(s) is needed:
° Are there other Alternatives:
° What mitigation is proposed to minimize impact of the Design Exception:
° Attribute Description Label (see abbreviation list in the next section):
Attachments (include crash data, PDR plan sheet, and any other items that help describe/show the DE need):

Provide additional narrative description, if needed:
Show Controlling Design Criteria below: BW; CS; DS; HA; HC; LW; MG; SC; SE; SSD; SW; VA; VC; BR;
CZ; GR
___________________________________________________________________________________
Controlling Design Criteria:
Value:
BRLM:
ERLM:

Regional Engineer Approval-Initials
DE TEAM REVIEW & COMMENTS
Program Policy Team Decision:
Alternatives or Mitigation Recommended:
Requires External Notification to Whom:

DE Team Member Sign-Off: _____________________ Position: _____________________ Date: ________
____________________________________________________________________________________

Include Form with Preliminary Technical Proposal Submittal
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FORM A – TECHNICAL PROPOSAL SUBMISSION FORM
Freeport Route 136
MDOT Project No. 12782.00

_________________________________________________________

(Name of Proposer)

The above Proposer hereby submits its Technical Proposal, consisting of the following items:
(Instructions: Specifically list all items submitted with the Technical Proposal, including number of drawings,
number of narrative pages, type of containers, etc. Attach or incorporate additional pages as necessary. Refer to the
Project Requirements for additional instructions regarding Technical Proposal submission. )

__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________

By signing below, the above Proposer hereby certifies that to the best of the Proposer’s
knowledge and belief:
1. The Proposer has received and considered complete copies of Amendments numbered 1
through ___ .
2. The Design-Builder, Designer, other Major Participants and key personnel indicated by
the Proposer in its Statement of Qualifications will be used on this Project in the same
manner and to the same extent as so indicated.
3. All of the statements, representations, covenants and/or certifications set forth in the
Proposer’s Statement of Qualifications are still complete and accurate as of the date
hereof.
4. All representations and/or certifications required of the Proposer by the RFP and
Contract, including those contained in RFP Section 102.3.2.3 and RFP Appendix A, are
complete and accurate.
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5. This Technical Proposal is responsive.
6. The person signing below is legally authorized to do so.
[Any exceptions to the above certifications must be explained in detail on pages attached hereto.
Number of pages attached, if any: ____ .]

PROPOSER
______________________________
Date

____________________________________
[Sign in Ink]

By:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
[Name and Title Printed]
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FORM B – PROPOSER’S DISADVANTAGED BUSINESS ENTERPRISE
INFORMATION AND SUMMARY FORM
(without pricing information)

Estimated participation for each year of Project

THIS FORM INTENTIONALLY
LEFT BLANK
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FORM C – PROPOSAL GUARANTY FORM
Freeport Route 136
MDOT Project No. 12782.00
KNOW ALL MEN BY THESE PRESENTS THAT ___________________________________
___________________________________________,

of

the

__________________________

of

________________________ and State of _____________________________ as Principal, and Surety, a
corporation duly organized under the laws of the State of ____________________ and having a usual
place of business in ____________________________________ and hereby held and firmly bound unto
the Treasurer of the State of Maine in the sum of ____________________________________________ ,
for payment which Principal and Surety bind themselves, their heirs, executors, administrators, successors
and assigns, jointly and severally.
The condition of this obligation is such that if the Principal has submitted to the Maine
Department of Transportation, hereafter Department, a certain proposal, attached hereto and incorporated
as a part herein, to enter into a written contract for the construction of
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
and if the Department shall accept said proposal and the Principal shall execute and deliver a contract in
the form attached hereto (properly completed in accordance with said proposal) and shall furnish bonds
for his faithful performance of said contract and for the payment of all persons performing labor or
furnishing material in connection therewith, and shall in all other respects perform the agreement created
by the acceptance of said proposal, then this obligation shall be null and void; otherwise it shall remain in
full force and effect.
Signed and sealed this ________________ day of ____________________, 2009
WITNESS:

PRINCIPAL:

_______________________________

By: ___________________________________

_______________________________

By: ___________________________________

_______________________________

By: ___________________________________

WITNESS:

SURETY:

_______________________________

By: ___________________________________

_______________________________

By: ___________________________________
Name of Local Agency
______________________________________
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FORM D – PRICE PROPOSAL
Freeport Route 136
MDOT Project No. 12782.00
___________________________________________________
(Name of Proposer)

The above named Proposer hereby offers to perform and complete all Work specified or
indicated in the Contract Documents in conformity with the same for the Price shown below.
LUMP SUM PRICE
_______________________________________________________
(Price in words – typed or printed in ink)

$ ________________________
(Price in numbers – typed or printed in ink)

By signing below, the above Proposer hereby certifies that to the best of the Proposer’s
knowledge and belief:
1. The Proposer has received and considered complete copies of Amendments numbered
____ through _____.
2. All representations and/or certifications required of the Proposer by the RFP and
Contract, including those contained in RFP Sections ____ are complete and accurate.
3. The Proposer’s Price Proposal is complete and accurate and conforms to all applicable
requirements of the RFP and Contract.
4. The person signing below is legally authorized to do so.
[Any exceptions to the above certifications must be explained in detail on pages attached hereto.
Number of pages attached, if any: _____.]
PROPOSER

____________________________________
Date

____________________________________
[Sign in Ink.]

By:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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FORM E – PROPOSER’S DISADVANTAGED BUSINESS ENTERPRISE
PROPOSED UTILIZATION PLAN

THIS FORM INTENTIONALLY
LEFT BLANK
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FORM F – CONTRACT PERFORMANCE BOND
Freeport Route 136
MDOT Project No. 12782.00
BOND # _____________________
CONTRACT PERFORMANCE BOND
(Surety Company Form)
KNOW ALL MEN BY THESE PRESENTS: That ____________________________________
___________________ and the State of _________________________, as principal,
and……………………………………….............................................................................,
a
corporation duly organized under the laws of the State of ........................ and having a usual
place of business ........................................................................................................,
as Surety, are held and firmly bound unto the Treasurer of the State of Maine in the sum of
______________________________________ and 00/100 Dollars ($
), to be paid
said Treasurer of the State of Maine or his successors in office, for which payment well and truly
to be made, Principal and Surety bind themselves, their heirs, executors and administrators,
successors and assigns, jointly and severally by these presents.
The condition of this obligation is such that if the Principal designated as Proposer in the
Contract to construct Project Number ____________ in the Municipality of
______________________ promptly and faithfully performs the Contract, then this obligation
shall be null and void; otherwise it shall remain in full force and effect.
The Surety hereby waives notice of any alteration or extension of time made by the State of
Maine.
Signed and sealed this .................................. day of ............................................, 20….. .
WITNESSES:

SIGNATURES:
PROPOSER:
Signature.................................................... ..........................................…........................
Print Name Legibly ................................... Print Name Legibly ...…….........................
SURETY:
Signature ................................................... .....……........................................................
Print Name Legibly .................................. Print Name Legibly .....................................
SURETY ADDRESS:
NAME OF LOCAL AGENCY:
..................................................................
ADDRESS ..................................................
..................................................................
..……………...............................................
..................................................................
.......……………..........................................
TELEPHONE...........................................
.......……………..........................................
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FORM G – CONTRACT PAYMENT BOND
Freeport Route 136
MDOT Project No. 12782.00
BOND # _______________________
CONTRACT PAYMENT BOND
(Surety Company Form)
KNOW ALL MEN BY THESE PRESENTS: That ____________________________________
_______________________ and the State of ______________________, as principal,
and....................................................................…........................................................................... a
corporation duly organized under the laws of the State of .......................... and having a usual
place of business in .....................……………………………………............, as Surety, are held
and firmly bound unto the Treasurer of the State of Maine for the use and benefit of claimants as
herein below defined, in the sum of __________________________________________ and
00/100 Dollars ($
) for the payment whereof Principal and Surety bind themselves,
their heirs, executors and administrators, successors and assigns, jointly and severally by these
presents.
The condition of this obligation is such that if the Principal designated as Proposer in the
Contract to construct Project Number ____________ in the Municipality of
_________________________ promptly satisfies all claims and demands incurred for all labor
and material, used or required by him in connection with the work contemplated by said
Contract, and fully reimburses the obligee for all outlay and expense which the obligee may
incur in making good any default of said Principal, then this obligation shall be null and void;
otherwise it shall remain in full force and effect.
A claimant is defined as one having a direct contract with the Principal or with a Subcontractor
of the Principal for labor, material or both, used or reasonably required for use in the
performance of the contract.
Signed and sealed this ............................. day of ...………......................................., 20 ... .
WITNESS:
SIGNATURES:
PROPOSER:
Signature……............................................ ......….............................................................
Print Name Legibly .........................…….. Print Name Legibly .….................................
SURETY:
Signature....................................................
...…...............................................................
Print Name Legibly .................................. Print Name Legibly .…..................................
SURETY ADDRESS:
NAME OF LOCAL AGENCY:
...…............................................................ ADDRESS …................................................
................................................................... ……………....................................................
TELEPHONE ........................................... ………………................................................

Form G

2/18/2009

FORM H – OPINION OF COUNSEL
Freeport Route 136
MDOT Project No. 12782.00
[Letterhead of Independent Law Firm or in-House Counsel – Must Be Licensed to Practice in
Maine]
_______________, ___________
Maine DOT

Bureau of Project Development
State House Station 16
Augusta, ME 04333
Attn: Jeffrey Tweedie, P.E.
Ladies and Gentlemen:
We have acted as counsel for _______________, a _______________ (“Proposer”) and [list
partners/joint venturers/members] in connection with that certain Design-Build Contract (the “Contract”)
for the Freeport Rte. 136 Reconstruction Project dated __________, ___________, entered into between
Proposer and the MAINE DEPARTMENT OF TRANSPORTATION (“Department”). The capitalized
terms used in this opinion shall have the meanings ascribed to them in the Contract unless they are
otherwise defined herein or the context otherwise requires.
In connection with the foregoing we have examined originals or copies of the Contract, the Articles of
Incorporation and Bylaws of Proposer, minutes reflecting proceedings of the board of directors of
Proposer, certificates of public officials, certificates of one or more officers of Proposer and such other
documents as we deemed relevant and necessary for purposes of this opinion. In such examination we
have assumed:
1. The genuineness of all signatures on documents which we have not seen executed, the
authenticity of all documents submitted to us as originals, and the conformity to original
documents of all copies thereof submitted to us; and
2. The Contract has been or will be duly authorized and validly executed and delivered by the
Department, and constitutes the legal, valid and binding obligation of Department, enforceable in
accordance with its terms against Department.
On the basis of the foregoing and in reliance thereon and on all other matters that we deem relevant under
the circumstances, we are of the opinion that:
1. Proposer is a _______________ which has been duly organized and is validly existing and in
good standing under the laws of the State of _______________. Proposer has the requisite power
to own and operate its properties and assets and to carry on its business as presently operated,
make the Proposal, enter into the Contract and it is duly qualified and in good standing as a
_______________ in the State of Maine. [Provide same opinion for all partners/joint
venturers/members of Proposer.]
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2. The execution, delivery and performance of the Contract and the Proposal have been duly
authorized by Proposer. [Provide same opinion for all partners/joint venturers/members of
Proposer.]
3. The Contract (including the provisions contained therein regarding Liquidated Damages,
Retainage and limitations on Proposer's ability to recover damages or compensation) against
Proposer constitutes the legal, valid and binding obligation of Proposer, enforceable in
accordance with its terms, except as the same may be limited by bankruptcy and similar laws of
general application affecting creditor's rights and remedies and equitable doctrines. [Provide
same opinion for all partners/joint venturers/members of Proposer.]
4. All required approvals have been obtained with respect to execution, delivery and performance of
the Proposal and the Contract; and that neither the Proposal nor the Contract conflicts with any
agreements to which Proposer is a party [if Proposer is a partnership/joint venture/limited liability
company, add: and its joint venture members/general partners/managing members are a party] or
with any orders, judgments or decrees by which Proposer is bound [if partnership/joint
venture/limited liability company, add: and its joint venture members/general partners/managing
members are bound].
5. Execution, delivery and performance of all obligations by Proposer under the Proposal and the
Contract do not conflict with, and are authorized by, the articles of incorporation and bylaws of
Proposer [if Proposer is a partnership, replace articles of incorporation and bylaws with
partnership agreement and (if applicable) certificate of limited partnership; if joint venture,
replace articles of incorporation and bylaws with joint venture agreement; if limited liability
company, replace articles of incorporation and bylaws with operating agreement and certificate of
formation].
6. Execution and delivery by the Proposer of the Proposal and the Contract do not, and the
Proposer’s performance of its obligations under the Proposal and the Contract will not, violate
any current statute, rule or regulation applicable to the Proposer or to transactions of the type
contemplated by the Proposal or the Contract.
This opinion is solely for information and use of you and the Maine Department of Transportation and
may not be relied upon by any other person without our prior written consent.
Respectfully submitted
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

1.

Maximum Score: 15 Points

Roadway Alignment Design

Criteria that will be considered in scoring this item include, but are not limited to:
Χ Preliminary Design Report (30% Design), Including preliminary layout for entire Project
including horizontal and vertical alignments of roadways and intersections demonstrating
that proposed design complies with environmental commitments and Right-of-Way
limits.
Χ Identify additional warranty, if any, beyond the required 5-year term.
Χ Typical sections for roadway.
Χ Maintainability of roadway; Ease of maintenance and enhanced durability.
Χ Approach to drainage.
Χ Approach to traffic engineering.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

2.

Maximum Score: 5 Points

Structural Features

Criteria that will be considered in scoring this item include, but are not limited to:
Χ
Χ
Χ
Χ
Χ

Preliminary Design Report for Collins Mill Bridge
Structural concepts for Collins Mill Bridge and any retaining walls.
Ease and cost of maintainability for extended structure life.
Quality of materials proposed for structural components.
Strategy used for maintaining safety, function, and serviceability of structures.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

3.

Maximum Score: 15 Points

Quality Program

Criteria that will be considered in scoring this item include, but are not limited to:
Χ Design-Build team’s approach to Quality Management during the design, construction,
and warranty phases.
Χ Outline of the Quality Management plan; roles, responsibilities, and accountability
relationships of team members.
Χ Methods and measures to be used during construction to maintain quality standards,
prevent non-conforming work, correct non-conforming work, develop corrective action
procedures, and prevent re-occurrence of non-conforming work.
Χ Approach to inspections and callbacks during warranty period.
Χ Implementation of the Quality plan as it relates to frequency of inspections, results of
quality level testing, experience of inspection staff, and corporate involvement.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

4.

Maximum Score: 10 Points

Project Management
(Design and Construction)

Criteria that will be considered in scoring this item include, but are not limited to:
Design (5 points):
•
•

Plan for design management – key positions, organizational units, and locations of key positions.
Plan for the coordination of civil/structural, utilities, traffic maintenance, third party liaison, public
safety, and environmental mitigation designs as related to construction operation.

Construction (5 points):
•
•

•
•
•

Plan for performing construction and inspection for the Project.
Construction organization chart for the project, showing key functional positions, the percent of time
that key people will be dedicated to this project, the relationships between positions shown on the chart
and the functional relationships with subcontractors; and indicating how Proposer intends to divide the
project into work segments to enable optimum construction performance.
Description of categories of work, which the Proposer anticipates will be performed by the Proposer's
own direct labor force, and those categories that will be performed by subcontractors.
Plans and procedures to ensure timely material deliveries to achieve project schedule.
Relationship between the construction and Quality Management functions.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

5.

Maximum Score: 15 Points

Maintenance and Protection of Traffic

Criteria that will be considered in scoring this item include, but are not limited to:
Χ Construction staging and traffic management plan that will be used to safely and
efficiently construct each phase of the project.
Χ Plan to maintain public access.
Χ Describe location in length of lane closures
Χ Describe any detours, include anticipated duration of detours, and provide copies of
agreements with agencies having jurisdiction over detour routes.
Χ Approach for providing a public relations plan with anticipated problems and solutions.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

6.

Maximum Score: 20 Points

Project Schedule and Sequencing
& Utility Coordination

Criteria that will be considered in scoring this item include, but are not limited to:
Project Schedule and Sequencing (15 points)
Χ Schedule for the project, including both design and construction, showing sequence,
critical path, and continuity of operations.
Χ Consideration of utilities, constructability, maintenance of traffic, and minimizing
impacts to traffic.
Χ Narrative description of the Work plan.
Utilities Coordination (5 points):
Χ Understanding of utility conflict(s) and needs for utility relocation.
Χ Plan to coordinate the relocation of utilities with design and construction.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable

95%

Raw Score this item: ________________%

Exhibit - A

100%
|
exceptional
Points allocated this item ____________
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EXHIBIT A
MAINE DEPARTMENT OF TRANSPORTATION
FREEPORT ROUTE 136
MDOT Project No. 12782.00
RFP SCORESHEET
Design-Builder:

Control # ________________

Scorer ID: _______________

Date: ___________________

7.

Maximum Score: 20 Points

Pavement and Geotechnical Design
and Construction Approach

Criteria that will be considered in scoring this item include, but are not limited to:
Χ Based on the geotechnical information available, including supplemental boring program
and other investigations, and provided traffic data, discuss approach to pavement and
geotechnical design.
Χ Approach to pavement design to meet warranty and design life criteria.
Χ Explain how design will provide for ease of maintenance and enhanced durability.
Geotechnical Design:
Χ Interpretation and analysis of soil and bedrock conditions, boring and lab test data
Χ Design parameters and recommendations for Collins Mill Bridge, retaining walls, and
slope stability.
Χ Address any special considerations for construction.

Supporting Comments by Scorer:___________________________________________________
______________________________________________________________________________
______________________________________________________________________________
RAW SCORE DEFINITION
90%
|
minimally acceptable
Raw Score this item: %

95%

100%
|
exceptional

Points allocated this item

Exhibit - A
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EXHIBIT B
PROJECT SCHEDULE OF PAYMENT
FREEPORT ROUTE 136
MDOT Project No. 12782.00

(To be signed by authorized signatory of Proposer)
Month (or Part of Month)
Number (Starting with Month
in which NTCW Occurs)

Early Finish Cost Amount

Cumulative Early Finish
Cost Amount (Early Finish
Cost Schedule)

1

$

$

2

$

$

3

$

$

4

$

$

5

$

$

6

$

$

7

$

$

8

$

$

9

$

$

10

$

$

11

$

$

12

$

$

13

$

$

14

$

$

15

$

$

16

$

$

17

$

$

18

$

$

19

$

$

20

$

$

21

$

$
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22

$

$

23

$

$

24

$

$

25

$

$

Etc.
Subtotal Proposal Price

$

(The amount set forth in Box 1 and the box under Column 3 for the last month must equal the
amount set forth in Lump Sum Price of From D).

Submitted By: __________________________________________________________________
Authorized Signature

On Behalf of: __________________________________________________________________
Proposer’s Name

Date: ___________________, 2009
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Appendix C

Appendix D

Appendix E

STATE OF MAINE

FILE: RTE 125

INTERDEPARTMENTAL MEMORANDUM
Date of Request: 6/13/2008
Latest Date Needed By

Copy: RTE 136

Return: 9/30/2008
7/18/2008

To:

Ed Hanscom

Dept.:

MDOT, Bureau of Planning

From:

Jeff Tweedie

Dept.:

Project Development/Highway Program

Subject:

Request for Traffic Information

Project Manager: Jeff Tweedie

TOWN(S):

Freeport

P.I.N.

12782.00

COUNTY:

Cumberland

ROUTE:

Route 136

LOCATION/
DESCRIPTION:

Consultant Proj

Proposed: Beginning at intersection of Durham Road & Route 125; extending to Freeport/Durham
Town Line BRLM 0.60 ERLM 3.63
Roadway Changes or Relocation
(Attach Sketch)

Turning Movement needed
(Provide Locations under Comments)

Other Please Describe Under Comments

Please Check Box if
Applicable:

Prep By: MAM

Sec. 1

Description of Sections

1 Latest AADT (Year)

Sec. 2

Sec. 3

Sec. 4

Freeport Durham Rd N/O
Mallett Drive

Freeport - Mallett
Drive E/O
Durham Rd

Freeport - Durham
Rd SW/O Mallett
Drive

Freeport Durham Rd N/O
Poland Range
Rd

10200(2005)

13030 (2005)

3430 (2006)

3970 (2007)

Sec. 5

2

Current

2009 AADT

11010

14070

3640

4210

3

Future

2014 AADT

12110

15480

4000

4630

4

Future

2029 AADT

15410

19700

5100

5890

5 DHV - % of AADT

12%

12%

14%

11%

6 Design Hourly Volume

1859

2397

692

425

7 % Heavy Trucks (AADT)

5%

4%

5%

5%

%

8 % Heavy Trucks (DHV)

3%

3%

3%

4%

%

9 Direct.Dist. (DHV)

69%

69%

67%

72%

%

10 18-KIP Equivalent P 2.0

259

309

87

100

11 18-KIP Equivalent P 2.5

247

294

82

95

Notes or Remarks:

%

18-Kip ESALS is based on 20 year life

PLEASE PROVIDE: (1) PIN NUMBER, (2) THE CURRENT & FUTURE YEARS FOR WHICH YOU WANT
AADT CALCULATED, AND SEND TO MIKE MORGAN. ( A LOCATION MAP IS NO LONGER NEEDED.)
TRAFFIC REQUESTS WILL BE FILLED ON A FIRST COME / SERVE BASIS. PLEASE SEND WHEN PROJECT KICKS OFF!!
Need Only Data Items Numbered

Comments:

Note: the project description in ProjEX is in the process of being changed to extend the project 0.30 mile.
Please refer to description above and attached location map for the required traffic analysis limits. PIN is not
active.

Freeport - Durham Rd., Griffin Rd. & Harrison's Drive
Durham Rd
Turning Movements (Seem High)
Design Hour Volumes (DHV)
Based on 7/26/2006 Eaton Engineering Turning Movements

N
734
524
494
494

***
**
*

217 ***
155 **
146 *
146
0 ***
0 **
0 *
0

Harrison's Drive

517
369 **
348 *
348

213 ***
152 **
143 *
143

4 ***
3
**
3
*
3

Griffin Rd
6 ***
4 **
4 *
4

2
2
2
2
7
6
6
6
W

***
**
*

1 ***
1 **
1 *
1

***
**
*

5
4
4
4

**
*

0
0
0
0

***
**
*

1
1
1
1

***
**
*

4
3
3
3

Est. 2029 DHV
Est. 2009 DHV
Est. 2006 DHV
7/26/2006 4:15 to 5:15 PM

709
507
479
479
E

175 ***
125 **
118 *
118

527 ***
377 **
356 *
356

**
*
1 ***
1 **
1 *
1

000***
000 **
000 *
000

182 ***
130 **
123 *
123

392 ***
280 **
264 *
264

511 ***
365 **
344 *
344
1034 ***
739 **
697 *
697

1426
1019
961
961

***
**
*

S
Durham Rd

522
373
352
352

***
**
*

***
**
*

Freeport - Durham Rd & Mallett Drive

Turning Movements
Design Hour Volumes (DHV)
Based on 08/27/2004 (4:30 to 5:30 PM) NaineDOT TM data

Durham Rd

Durham Rd
35 ***
25 **
23 *
23

465
332
302
302

***
**
*

550 ***
393 **
357 *
357

585 ***
418 **
380 *
380

***
**
*

1859
1328
1207
1207
N

692
494
449
449
S
227
162
147
147

**
*

42
30
27
27
185
132
120
120

***
**
*

1274 ***
910 **
827 *
827

**
*
430 ***
307 **
279 *
279

000***
000 **
000 *
000

Est. 2029 DHV
Est 2009 DHV
Est. 2004 DHV
8/27/2004 4:30 t0 5:30 PM

735
525
477
477

***
**
*

***
**
*

1662 ***
1187 **
1079 *
1079
2397
1712
1556
1556

***
**
*

E
Mallett Drive

1232
880
800
800

***
**
*

CRASH DATA

Appendix F

SUPPLEMENTAL BORING PROGRAM
Boring Request Form
Freeport Route 136
MDOT Project No. 12782.00
When requesting borings please provide location by either referencing the Station and Offset
from the existing conditions plan included with the Geotechnical Data Report and the RFQ
distribution, as located:
http://www.maine.gov/mdot/freeport/pdf/01278200_draft%20existing%20conditions.pdf
Or, by providing a sketch, indicating approximate location and offset from existing centerline.
Boring Number
HB-FREE-301-DBT
HB-FREE-302-DBT
HB-FREE-303-DBT

Boring Location

The Proposer may select the maximum number of laboratory tests indicated below:
Maximum number
Laboratory Test
of tests
Grain Size Analysis (GS)
15
Water Content (WC)
15
Atterberg Limits (AL)
5
Indicate depth or stratum where laboratory tests are to be completed on collected samples. The
proposer will have an opportunity to review the samples prior to testing to refine the requested
testing criteria.
HB-FREE-301-DBT
Depth/Strata
Laboratory Test Criteria

Depth/Strata

HB-FREE-302-DBT
Laboratory Test Criteria

Depth/Strata

HB-FREE-303-DBT
Laboratory Test Criteria

Appendix G

RE: Freeport Rte. 136 design-build (12782.00) Interstate Storage Site Impacts

Page 1 of 2

Tweedie, Jeff
From:

Al Presgraves [APresgra@Freeportmaine.com]

Sent:

Tuesday, February 03, 2009 11:42 AM

To:

Tweedie, Jeff

Cc:

Smith, Shawn; Steele, Matt; Blair Sr, Terry

Subject: RE: Freeport Rte. 136 design-build (12782.00) Interstate Storage Site Impacts
Hello JeffI have reviewed your proposed ROW taking, and the impact on the approved site plan for the adjacent storage facility. I
have determined that your proposal will have no significant impact on the stormwater management system at the site. We
will note the change to the ROW, once it is finalized, in our map and lot files.
Therefore, the Town approves your proposed improvement in this particular area, based on the information you have
presented to us.
If you have any questions, please let me know.
Thank you,
Albert Presgraves
Freeport Town Engineer
207-865-4743 x 106

From: Tweedie, Jeff [mailto:Jeff.Tweedie@maine.gov]
Sent: Tuesday, February 03, 2009 11:16 AM
To: Al Presgraves
Cc: Smith, Shawn; Steele, Matt; Blair Sr, Terry
Subject: RE: Freeport Rte. 136 design-build (12782.00) Interstate Storage Site Impacts

Al
I have confirmed with our ROW mapper that the 40 foot ROW shown on the previously forwarded plans will
meet the Department's needs. As a result, no adverse effects will result to the self storage facility's water
treatment site.
As we discussed, could you provide us with an approval for the 40 foot ROW, given the design requirements in
the area of the self storage facility's water treatment site, as summarized below in the previous message.
Thanks,
Jeff
____________
Jeffrey Tweedie, P.E.
Assistant Project Manager
MaineDOT - Highway Program
16 State House Station
Augusta, ME 04333-0016
Office: 207.624.3427
Fax: 207.624.3491
Mobile: 207.592.2291
jeff.tweedie@maine.gov

2/12/2009

RE: Freeport Rte. 136 design-build (12782.00) Interstate Storage Site Impacts

Page 2 of 2

_____________________________________________
From: Tweedie, Jeff
Sent: Wednesday, January 28, 2009 10:43 AM
To:

Al Presgraves

Cc:

Smith, Shawn; Steele, Matt; Blair Sr, Terry

Subject:

Freeport Rte. 136 design-build (12782.00) Interstate Storage Site Impacts

Hello Al
We are working on the permits & ROW requirements for the Route 136 design-build project. Part of the Project
scope, is to improve the intersection at Mallet Dr./Rte. 136. In order to establish ROW limits and permit
requirements for the design-builders, we have developed a preliminary alignment. Our alignment shows some
impacts to the Interstate Self Storage facility, and encroaches on their onsite water treatment facility. As the
town is the approving entity for the storage facility's site-plan, any revisions, even by others (including the
Department) needs the town approval.
Attached to this message is a plan of the preliminary alignment, with fill lines, and proposed ROW in the area of
the storage facility's onsite water treatment area. In this area we propose a 40 foot ROW, which will have no
impact on the storage facility's water treatment area. This can be seen on the attached across-sections. Where
the proposed embankment abuts the berm of the detention pond, a ditch-line is proposed between the two. In
addition, where there is no berm, the ditch line will be constructed to flow down-station, around the proposed
horizontal curve, and outfall onto Department C.O.A. ROW.
I have attached a zip file which includes a plan showing the proposed impacts, cross-sections in the area, and a
copy of the self storage facility's site-plan, which we obtained from your office last week. Please give me a call
at your earliest convenience, so we can discuss.
Thanks,
Jeff
____________
Jeffrey Tweedie, P.E.
Assistant Project Manager
MaineDOT - Highway Program
16 State House Station
Augusta, ME 04333-0016
Office: 207.624.3427
Fax: 207.624.3491
Mobile: 207.592.2291
jeff.tweedie@maine.gov

<< File: Self storage site plan impacts.zip >>

2/12/2009

No additional stormwater runoff
from the roadway construction
shall flow into the onsite water
treatment facility.

Limits of onsite water
treatment facility
Limit impacts to berm
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The following files are on the CD:
C12782.CTL: A text file with project survey control points and corresponding 3D
coordinates;
TRAVERSE ONLY.DGN: Displaying the control network graphically;
TOPO.DGN: Displays the current radial topography;
WETLANDS.DGN: Displays current wetland information;
TEXT.DGN: Displays the current project text i.e. utility pole descriptions, tree size
and species and others where appropriate;
CONTOURS.DGN: and TRIANGLES.DGN drawing;
POINTS.DGN: Displaying the survey point numbers corresponding to each shot
point created during radial topography;
GROUND.DTM: (digital terrain model) combining all the elements of the above
described drawings into a 3D model;
STATUS.DOC: A summary detailing the survey group work flow on this project
with coordinate datum, file names;
ALIGNMENTS.DGN:
purposes;

Contains a preliminary horizontal alignment for reference

RWPLAN.DGN: Displays current and proposed ROW;
HDPLAN.DGN: Contains all plan drawings on one drawing file;
01278200_RFP_021809.PDF: Draft RFP distribution dated February 2, 2009.

Proj Status: Active
Project Title: FREEPORT, SR 125/SR 136
PIN: 012782.10
PSN: 43336
Fed Proj#: 012782.10
Freeport, SR 125/SR 136. PE, ROW, & CE for design-build activities associated with PIN 12782.00. From RLM .60,
Proj Desc:
Int of Durham Rd, SR Rte 125 to RLM 3.63, TL-Durham Freeport. Limites include Collins Mill Bridge #2167.
Lead Unit: Highway Program
Project Mgr: JEFFREY TWEEDIE
Program Mgr: JEFFREY ADAMS
Dev Resp: MaineDOT
Towns: Cumberland
Roads:
Miles: 3.03
Kilometers: 4.87
Maint Div: 1 - Southern Region
Counties: Cumberland
Asset Group: Highways
Asset Type: Rural Highways
Scope: New Construction
Proj Type: Capital Improvement Programmed

U.S. Survey Feet
--------------------------------------------------------------------------------------------------------------------------------------

CONTROL SUMMARY
COORD SYSTEM: NAD83(96) ME2000 WEST ZONE

VERTICAL DATUM: NAVD88

COMBINED FACTOR (CF): 0.9999759

Date Delivered/By: 08AUG08 C.W. Knight

Abutting and Adjacent Projects (include statements regarding control, centerline spiking):

-------------------------------------------------------------------------------------------------------------------------------------NEXT:
L12782B2.PRJ
TBM 220 - 499
T12782C9.PRJ
T
558 - 599
F
618 – 699
714 – 799
808 – 999
R12782G3.PRJ
PN: 8185 – 9999
PN: 13785 – 19999
PN: 22160 –
GROUND08.PRJ/.SDM
PN: 8185 – 9999
PN: 13785 – 19999
PN: 22160 –
WETLANDS04.TXT
PN: 31900 –
20JAN09 C.M. Brown

TRAVERSE SUMMARY
LEVELS:
L12782A3.PRJ
L12782A5.PRJ
L12782B1.PRJ

(OEST)
(OEST)
(OEST)

to

L12782A9.PRJ

T12782A1.PRJ
T12782B1.PRJ
T12782J1.PRJ
T12782S1.PRJ

to
to
to

T12782A9.PRJ
T12782B9.PRJ
T12782J9.PRJ

(OEST)
(OEST)
(SEBAGO)
(SEBAGO)

T12782C1.PRJ

to

T12782C3.PRJ

(OEST)

TRAVERSE:

`

T12782C4.PRJ
T12782C5.PRJ

(TITCOMB)

T12782C6.PRJ
T12782C7.PRJ

(OEST)

T12782C8.PRJ

(SEBAGO)

TRAVERSE COMMENTS:
The levels, traverse and flys have been adjusted. 08AUG08 C.W. Knight

--------------------------------------------------------------------------------------------------------------------------------------

RTO SUMMARY
RTO FILES:
R12782A1.PRJ
R12782B1.PRJ
R12782C1.PRJ
R12782D1.PRJ

to
to
to
to

R12782A9.PRJ
R12782B9.PRJ
R12782C9.PRJ
R12782D4.PRJ

1001 – 3023
3024 – 5146
5147 – 6452
6453 – 7113

(OEST)
(OEST)
(OEST)
(OEST)

R12782J1.PRJ
R12782K1.PRJ
R12782L2.PRJ

to
to
to

R12782J9.PRJ
R12782K9.PRJ
R12782L7.PRJ

10000 – 13390
11391 – 12602
12603 – 13781

(SEBAGO)
(SEBAGO)
(SEBAGO)

R12782S1.PRJ
R12782T1.PRJ

to
to

R12782S9.PRJ
R12782T6.PRJ

20000 – 21133
21134 – 22138

(SEBAGO)
(SEBAGO)

GROUND01.PRJ/.SDM

1001 – 7113
10000 – 13781

20000 – 22138
11AUG08 C.M. Brown
R12782E1.PRJ
R12782E2.PRJ
R12782E3.PRJ
R12782E4.PRJ

7120 – 7136
7137 – 7154
7155 – 7214
7215 – 7282 GROUND02.PRJ/.SDM
7120 – 7282
22SEPT08 C.M. Brown

WETLANDS01.TXT

31000 – 31873
23SEPT08 C.M. Brown

R12782E5.PRJ
R12782E6.PRJ
R12782E7.PRJ
R12782E8.PRJ
R12782E9.PRJ

7300 – 7416
7417 – 7424
7425 – 7431
7432 – 7441
7442 – 7466 GROUND03.PRJ/.SDM
7300 – 7466
06OCT08 C.M. Brown

R12782F1.PRJ
R12782F2.PRJ

7467 – 7551
7552 – 7633 GROUND04.PRJ/.SDM
7467 – 7633
24OCT08 C.M. Brown

WETLANDS02.TXT

GROUND05.DC

22141 – 22156

WETLANDS03.TXT

31874 – 31893
30OCT08 C.M. Brown
GROUND05.FWD
22141 – 22156
31OCT08 C.M. Brown
31894 – 31932
03NOV08 C.M. Brown

R12782F3.PRJ
7640 – 7656
R12782G1.PRJ*
7658 – 7825
R12782F6.PRJ**
7826 – 7894
GROUND06.PRJ/.SDM
7640 - 7894
* Renamed and numbered from 12782F5.PRJ (1100 – 1267)
** Renumbered from original 12782F6.PRJ (7870 – 7990, 8200 - 8237)
07NOV08 C.M. Brown
R12782G2.PRJ*
7940 – 8181
GROUND07.PRJ/.SDM
7940 – 8181
* Renumbered from original (7640 – 7881)
20JAN09 C.M. Brown

RTO COMMENTS:

-----------------------------------------------------------------------------------------------------------------------------------------

SURVEY EDIT SUMMARY
1.) GROUND01.PRJ/.SDM delivered as original topography by the combined efforts of OEST Associates and
Sebago Technics has been InRoads processed as the following named deliverables: ORIGTOPO.DGN,
ORIGTEXT.DGN, CONTOURS.DGN, POINTS.DGN, TRIANGLES.DGN and TRAVERSE ONLY.DGN.
The GROUND.DTM is current for this date.
19AUG08 C.M. Brown
2.) GROUND02.PRJ/.SDM delivered as additional topography by OEST has been partially InRoads edited
and processed. To date only the Regional property team has been working on this project and the proper
“clean-up” has not started. Following a conversation with Chris Knight it was agreed that rather than post
a 3D_ddmmyy.DGN and an ORIGTOPOADD_#.DGN I will overwrite the ORIGTOPO.DGN,
ORIGTEXT.DGN and POINTS.DGN with ALL the survey data to date. The CONTOURS.DGN and
TRIANGLES.DGN require more editing and will be made available ASAP. The GROUND.DTM has been
provided “as is” for this date.
22SEPT08 C.M. Brown
3.) WETLANDS01.TXT, originally InRoads processed on 19AUG08 as ORIGWETLANDS.DGN and
POINTSW.DGN was copied to the Y: drive but no notice was made by e-mail to the rest of the team and
this report was not updated. Both errors have been corrected here now.
23SEPT08 C.M. Brown
4.) The project CONTOURS.DGN, POINTS.DGN and TRIANGLES.DGN have been created completing the
InRoads processing to date. Current project deliverables are as named: ORIGTOPO.DGN,
ORIGTEXT.DGN, CONTOURS.DGN, POINTS.DGN, TRIANGLES.DGN and TRAVERSE ONLY.DGN.
The GROUND.DTM is current for this date.
26SEPT08 C.M. Brown
5.) GROUND03.PRJ/.SDM delivered by Titcomb Assoc. as additional topography (paved intersection,
PBORs, and property monumentation) has been InRoads processed creating the following named
deliverables: 3DTOPO_06OCT08.DGN, ORIGTOPOADD_1.DGN and ORIGTEXTADD_1.DGN. The
CONTOURS.DGN, POINTS.DGN, TRIANGLES.DGN and TRAVERSE ONLY.DGN were overwritten.
The GROUND.DTM is current for this date.
06OCT08 C.M. Brown
6.) GROUND04.PRJ/.SDM delivered by OEST as additional topography (stone wall, PIPPs, DL and EPs)
has been InRoads processed creating the following named deliverables: 3DTOPO_24OCT08.DGN,
ORIGTOPOADD_2.DGN and ORIGTEXTADD_2.DGN. The CONTOURS.DGN, POINTS.DGN,
TRIANGLES.DGN and TRAVERSE ONLY.DGN were overwritten.
The GROUND.DTM is current for this date.
24OCT08 C.M. Brown

7.) WETLANDS02.TXT has been InRoads processed as WETLANDSADD_1.DGN. The
POINTSW.DGN has been overwritten.
30OCT08 C.M. Brown
8.) 12782Borings10-31-08MDOT.DC (renamed GROUND05.DC) delivered by Chris Knight as
additional topography (PBORs) was InRoads processed creating the following named deliverables:
3DTOPO_31OCT08.DGN, ORIGTOPOADD_3.DGN and ORIGTEXTADD_3.DGN. The
POINTS.DGN was overwritten and the CONTOURS.DGN and TRIANGLES.DGN remain as
original. The GROUND.DTM is current for this date.
31OCT08 C.M. Brown
9.) WETLANDS03.TXT delivered by Jerry Therrien as additional wetlands delineations has been
InRoads processed creating WETLANDSADD_2.DGN. The POINTSW.DGN was overwritten.
03NOV08 C.M. Brown
10.) GROUND06.PRJ/.SDM delivered by Sebago Technics as additional topography was InRoads
processed creating the following named deliverables: 3DTOPO_07NOV08.DGN,
ORIGTOPOADD_4.DGN and ORIGTEXTADD_4.DGN. The CONTOURS.DGN, POINTS.DGN,
TRIANGLES.DGN and TRAVERSE ONLY.DGN were overwritten. The GROUND.DTM is current
for this date.
07NOV08 C.M. Brown
11.) James Eason, an engineer for TMSI consultant’s reported a contour bust near Property Owner
Report numbers 26 and 27. An investigation determined that an incorrect staff height on a centerline
shot was the cause of the problem. Following the necessary edits 3DTOPO_03DEC08.DGN was
created. The CONTOURS.DGN and TRIANGLES.DGN were overwritten. The GROUND.DTM is
current for this date. A *.ZIP file named 12782FREEPORT03DEC08.ZIP was created and posted to
the M.D.O.T. FTP site and notice given to those concerned by e-mail.
03DEC08 C.M. Brown
12.) GROUND07.PRJ/.SDM delivered by OEST as additional topography was InRoads processed
creating the following named deliverables: 3DTOPO21JAN09.DGN, ORIGTOPOADD_5.DGN and
ORIGTEXTADD_5.DGN. The CONTOURS.DGN, POINTS.DGN and TRIANGLES.DGN were
overwritten. The TRAVERSE ONLY remains as original. The GROUND.DTM is current for this
date. A *.ZIP file named 12782FREEPORT21JAN09.ZIP was created and posted to the M.D.O.T.
FTP site and notice given to those concerned by e-mail.
21JAN09 C.M. Brown

Appendix I

Applicant: General Public, State of Maine
Permit Number: NAE-2005-2164

Effective Date: October 11, 2005
Expiration Date: October 1I , 20 10

DEPARTMENT OF THE ARMY
PROGRAMMATIC GENERAL PERMIT
STATE OF MAINE
The New England District of the U.S. Army Corps of Engineers hereby issues a Programmatic
General Permit (PCP) that expedites review of minimal impact work in coastal and inland waters
and wetlands within the State of Maine.

I.

GENERAL CRITERIA

Activities with ininilnal impacts, as specified by the terms and conditions of this PGP and on the
attached Appendix A, Definition of Categories, are either:
Cate~orv1: Non-reporting. Eligible without screening (provided the autliorizations are obtained
which this permit states are necessary for activities to be eligible for authorization under this nonreporting category), or,
Category 2: Reporting. Require screening and a written determination of eligibility under the PGP
by the Coi-ps after coordination with the U.S. Fish and Wildlife Service (U.S. FWS), U.S.
Environmental Protection Agency (EPA) and the National Marine Fisheries Service (NMFS).
This PGP does not affect the Corps Individual Permit review process or activities exempt from
Corps jurisdiction.

11. ACTIVITIES COVERED:
Work and structures that are located in, or that affect, navigable waters of the United States (U.S.)
(Corps regulates under Section 10 of the Rivers and Harbors Act of 1899); the discharge of dredged
of fill material into waters of the United States (Corps regulates under Section 404 of the Clean
Water Act); and the transportation of dredged material for the purpose of disposal in the ocean
(Corps regulates under Section 103 of the Marine Protection, Research and Sanctuaries Act).

111. PROCEDURES:
A. State Approvals
For projects authorized pursuant to this PGP, the following State approvals are also required. The
applicable permits must be obtained in order for this PGP authorization to be valid (applicants are
responsible for ensuring that all required State permits and approvals have been applied for and
obtained):
Maine Department of Environmental Protection (DEP): Natural Resources Protection Act
(NRPA) permit, including permit-by-rule and general permit authorizations (NRPA permit
issuance constitutes both the state permit and the WQC); Site Location of Development Act
permit; and Maine Waterway Development and Col~servationAct permit.
Maine Department of Conservation: Land Use Regulation Commission (LURC) permit.
Maine Department of Marine Resources: Lease.
r Maine Department of Conservation, Bureau of Parks and Lands, Submerged Lands: Lease
NOTE: This PGP may authorize projects that are not regulated by the State of Maine (e.g., seasonal
floats or moorings).

B. Corps Authorizations
CATEGORY 1 (Non-Reporting)
Eligibility Criteria
Activities in Maine may proceed without application or notification to the Corps if they:
Are subject to Corps jurisdiction (see General Condition 2, Page 7),
Meet the definition of Category 1 in Appendix A - Definition of Categories, and
Meet the General Conditions of the PGP (see Pages 7 - 15).
If the State or the Corps does not contact the applicant for DEP's Tier One permits during the
DEP's Tier One 30-day review period, Corps approval may be assumed and the project may
proceed. Refer to the Federal Screening Procedures (see Page 4) for additional information
regarding screening.
Project proponents seeking Category 1 authorizations are not relieved of the obligation to comply
with this PGP's General Conditions (see Page 7) and other Federal laws such as the National
Historic Preservation Act, the Endangered Species Act (ESA) and the Wild and Scenic Rivers Act.
Therefore, consultation with the Corps and/or outside experts such as the Maine Historic
Preservation Commission and the appropriate Indian tribes is recommended when there is a high
likelihood of the presence of resources of concern.
Although Category 1 projects are non-reporting, the Corps reserves the right to require screening
under Category 2 or Individual Permit review if there are concerns for the aquatic environment or
any other factor of the public interest (see General Condition 4, Discretionary Authority, Page 7).
Work that is not regulated by the State of Maine, but is subject to Corps jurisdiction, is eligible for
Corps authorization under this PGP in accordance with the review thresholds and conditions
contained herein. The Maine DEP and LURC have waived WQC for projects authorized under
Categories 1 and 2 of this PGP and not subject to jurisdiction under the NRPA and LURC Land Use
Districts and Standards.

Enforcement cases. This PGP does not apply to any existing or proposed activity in Corps
jurisdiction associated with an on-going Corps or EPA enforcement action until such time as the
enforcement action is resolved or the Corps determines that the activity may proceed independently
without compromising the enforcement action. The Corps may choose not to accept applications or
issue permits to any applicant with outstanding violations.
CATEGORY 2 (Reporting - Requiring Screening)
Eligibility Criteria
Activities in Maine require written approval from the Corps if they:
Are subject to Corps jurisdiction (see General Condition 2, Page 7),
Meet the definition of Category 2 in Appendix A - Definition of Categories, and
Meet the General Conditions of the PGP (see Pages 7 - 15),
These projects will be reviewed through interagency screening (see Federal Screening Procedures
below) to determine whether such activities may be authorized under this PGP. To be eligible and
Maine PGP
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subsequently authorized, an activity must result in minimal impacts to the aquatic environment as
determined by the Corps based on comments from the review team and the criteria listed above.
Mitigation may be required to compensate for unavoidable impacts to ensure net effects of a project
are minimal.
For Category 2 projects, applicants must obtain a written authorization from the Corps and State
approvals as stated on Page 1.
To ensure compliance with the conditions of this PGP, consultation with the Corps and outside
experts is required. This includes consultation with the Maine Historic Preservation Commission
and the appropriate Native American Indian tribes to ensure compliance with Condition 8. Also,
note the review thresholds under Category 2 apply to single and complete projects only (see General
Condition 5).
Enforcement cases. See previous section.
Application Procedures
The Corps must review and approve in writing all Category 2 activities. Generally, the State will
provide the Corps with a copy of State applications received, but it is ultimately the applicant's
responsibility to ensure the Corps receives the application from the State. Therefore, it is
recommended that applicants either verify with the Corps receipt of their application from the State
(DEP 01- LURC), or apply directly to the Corps with either a copy of their State application or a
Corps application (ENG Form 4345). Applicants must apply directly to the Corps using ENG Form
4345 if the 1vor1c is not State regulated.
Upon receipt of the application, the Corps will determine if it:
(a) requires additional information (see "information typically required" on the following page);
(b) is appropriate for screening with the Federal resource agencies (see Category 2 Federal
Screening Procedures on the following page);
(c) is ineligible under the terms and/or conditions of this PGP; or
(d) will require Individual Permit review, regardless of whether the terms and conditions of this
PGP are met, based on concerns for the aquatic environ~nentor any other factor of the public
interest (see General Condition 4, Discretionary Authority).
If open water disposal is proposed, the Corps will make a suitability determination, fully
coordinated with the Federal resource agencies, before coordinating a project at a joint processing
meeting.
All Category 2 applicants shall submit a copy of their application materials to the Maine Historic
Preservation Commission and the Indian tribe(s) listed on Page 17, at the same time, or before, they
apply to the DEP, LURC, or the Corps, to be reviewed for the presence of historic, archaeological
or tribal resources in the permit area that the proposed work may affect. Submittals to the DEP or
Corps shall include information to indicate that this has been done (a copy of the applicant's cover
letter to Maine Historic Preservation Commission and tribes or a copy of the Historic Preservation
Commission and tribal response letters is acceptable).
Information Typically Required
The follo~vinginformation may not be necessary for all projects. Please see www.nae.usace.arm~.~nil
for
a more comprehensive checltlist. Select "Regulatory/Permitting," "Forms" and then "Application and
Plan Guideline Checltlist." Please check with our Maine office for project-specific requirements.
Maine PGP
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(a) purpose of project;
(b) 8 % " ~11" locus map. 8 % " ~11" plan views of the entire property, including property lines, and
project limits with existing and proposed conditions;
(c) typical cross-section views of all wetland and waterway fill areas and wetland replication areas;
(d) legible, reproducible plans. Show mean low water (MLW), mean high water (MHW) and high
tide line (HTL) elevations in navigable waters;
(e) each plan should show the NGVD 1929 equivalent for the project's vertical datum (MLW,
MLLW, MHW, HTL or other tidal datum for tidal projects) with the vertical units. Do not use
local datum;
( 0 wetland delineation for the site, Corps wetland delineation data sheets (see web site), and
calculations of waterway and wetland impact areas (see General Condition 2);
(g) delineation of submerged aquatic vegetation, e.g., eel grass beds, in tidal waters;
(h) volume, type and source of fill material to be discharged into waters and wetlands, including the
area(s) (in square feet or acres) of fill in wetlands, below ordinary high water in inland waters
and below the high tide line in coastal waters;
(i) limits of any Federal Navigation Project in the vicinity and State Plane Coordinates for the
limits of the proposed work closest to the Federal Navigation Project;
(j) on-site alternatives analysis. Please contact Corps for guidance;
(k) identify and describe potential impacts to Essential Fish Habitat. See General Condition 11 and
contact Corps for guidance;
(1) photographs of wetlandlwaterway to be impacted.

Information typically required for dredging projects:
(a) sediment testing, including physical (e.g., grain-size analysis), chemical and biological testing.
For projects proposing open water disposal, applicants are encouraged to contact the Corps as
early as possible regarding sampling and testing protocols. Sampling and testing of sedinleilts
without such contact should not occur and, if done, would be at the applicant's risk.
(b) the area in square feet and volume of material to be dredged below mean high water;
(c) existing and proposed water depths;
(d) type of dredging equipment to be used;
(e) nature of material (e.g., silty sand);
( 0 any existing sediment grain size and bulk sediment chemistry data for the proposed or
any nearby projects;
(g) information on the location and nature of municipal or industrial discharges and
occurrence of any contaminant spills in or near the project area, location of the disposal site
(include locus sheet);
(h) shellfish survey;
(i) identify and describe potential impacts to Essential Fish Habitat (see General Condition 11);
(j) delineation of submerged aquatic vegetation (e.g., eelgrass beds).
Federal Screening Procedures
The Corps will review all complete applications for Category 2 projects requiring Corps approval at
interagency screening meetings (or "joint processing" meetings) with the Federal resource agencies
(U.S. FWS, EPA and NMFS) to determine whether such activities may be authorized under this
PGP. The Federal resource agencies will comprise the interagency review team. The meetings are
held at the Corps every three weeks, or coordinated as necessary to provide applicants with a timely
response. The Corps and Federal resource agencies, at the branch chief or equivalent level, may
agree on certain activities that do not need to be coordinated at these meetings.

Maine PGP
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If the Corps and Federal resource agencies determine that the activity is eligible for the PGP, the
Corps will send an autl~orizationletter directly to the applicant. The Corps will generally issue an
eligibility determination within the State's review period, not to exceed 60 days. If the Corps determines that the activity is not eligible under the PGP or that additional information is required, the
Corps will notify the applicant in writing and will send a copy of this notification to DEP or LURC.
For pro-jects reviewed with the Federal resource agencies, the agencies may recommend, within ten
business days, either 1) special conditions for projects to avoid or minimize adverse environmental
effects and lo ensure the terms and conditions of the PGP are met, or 2) Individual Permit review.
The Corps will determine that a project is ineligible under this PGP and will begin its Individual
Permit review procedures if any one of the Federal resource agencies, within ten business days of
the screening meeting, expresses a concern within their area of expertise, states the resource or
species that could be impacted by the project, and describes the impacts that, either individually or
cumulatively, will be nlore than minimal.
This ten-day notice may be spolten and is not required to be fully documented, but must be
confirmed with a written response within an additional ten working days from the date of the
spolten comment. Written responses must be signed by the Federal resource agency field supervisor
or branch chief, as appropriate, and must identify the affected resource within their area of
expertise. The intent of the spoken notification is to allow the Corps to give timely notification to
the applicant that additional information is needed and/or an Individual Permit may be required.
The Coips may reinstate a project's eligibility under the PGP provided the Federal agencies'
concerns are satisfied. The Federal resource agencies may request additional information within
their area of expertise within ten business days of the screening meeting. This information shall be
commensurate to the level of impact and agreed upon by the Corps. The agencies are allowed an
additional ten business days after their receipt of additional information to provide special
conditions or a written Individual Permit request to the Corps.
If the applicant is unable to resolve the concerns, the Corps, independently or at the request of the
Federal resource agencies, will require an Individual Permit for the project. The applicant will be
notified of this in writing, along with information about submitting the necessary application
materials.

Minerals Management Service (MMS) Review
Projects with construction of solid fill structures or discharge of fill that may extend beyond the
coastline or the baseline from which the territorial sea is measured (i.e., mean low water), must be
coordinated with Minerals Management Service (MMS), Outer Continental Shelf (OCS) Survey
Group, pursuant to the Submerged Lands Act (43 USC, Section 1301-13 15,33 CFR 320.4(f)). The
Corps will forward project information to MMS for their review. The MMS will coordinate their
determination with the Department of the Interior (DOI) Solicitor's Office. The DO1 will have 15
calendar days from the date MMS is in receipt of project information to determine if the baseline
will be affected. No notification to the Corps within 15-day review period will constitute a "no
effect" determination. Otherwise, the solicitor's notification to the Corps may be spolten but must
be followed with a written confirmation within ten business days from the date of the spolten
notification. This procedure will be eliminated if the State of Maine provides a written waiver of
interest in any increase in submerged lands caused by a change in the baseline resulting from solid
fill structures or fills authorized under this PGP.
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Emergency Situations Procedures
Emergency situations are limited to sudden, unexpected occurrences that could potentially result in
an unacceptable hazard to life, a significant loss of property, or an immediate, unforeseen, and
significant economic hardship if corrective action requiring a permit is not undertaken within a time
period less than the normal time needed to process an application under standard procedures. If an
emergency situation requires action in less than 30 days after the occurrence, it qualifies for the
amended notification procedures described below.
Notification Procedures for Emergency Situations:
Any project proponent may request emergency authorization from the Corps, however the Coi-ps
will determine if a project qualifies for these enlergency situation procedures. The Federal resource
agencies, the Maine Historic Preservation Commission and the tribes will each designate an
emergency contact and an alternate in the event the regular contact is unavailable. When an
application for Category 2 work is received that the Corps determines is an "emergency" as defined
above, the Corps will fax a copy of the plans and Determination of Eligibility to the agency
representatives and their alternates. The resource agencies would then have 16 business hours to
notify the Corps if they have any comments on a~~tl~orization
of the project under the PGP.
Objections to the Corps determination of an "emergency" situation will not be accepted. If no
response is received within 16 business hours, the Corps will proceed with a decision on the
application. If the resource agencies have colnments on the proposal, they will have 16 business
hours to put their comments in writing. If written comments from the Federal agencies are not
received within 16 business hours, the Corps will proceed with a decision on the application.
If a Federal agency requests that an Individual Permit be required for a project or requests
modifications to the project based on concerns within their area(s) of expertise, the Corps will
notify the applicant within one business day of receipt of that request that the project as proposed
does not qualify for authorization under this PGP and the emergency Individual Permit procedures
may be followed. In any event, the Corps will notify the applicant within 16 business hours of
coinmencement of the screening process as to whether the project may proceed under this PGP.

IV. CORPS AUTHORIZATION: INDIVIDUAL PERMIT
Work that is defined in the Individual Permit category of Appendix A - Definition of Categories, or
that does not meet the terms and conditions of this PGP, will require an application for an
Individual Permit from the Corps (see 33 CFR Part 325.1). The screening procedures outlined for
Category 2 projects will only serve to delay project review in such cases. The applicant should
submit the appropriate application materials (including the Corps application form) at the earliest
possible date. General information and application forms can be obtained at our web site or by
calling us (see Page 16). Individual water quality certification and coastal zone managelllent
consistency concurrence are required when applicable from the State of Maine before Corps permit
issuance. The Federal resource agencies' comments are due within ten working days after the
Public Notice's expiration date, unless the Corps receives and approves a written request for a time
extension within ten working days after the notice's expiration.
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V. PROGRAMMATIC GENERAL PERMIT CONDITIONS:
The followillg conditions apply to activities authorized under this Maine PCP, including all
Category 1 (non-reporting) and Category 2 (reporting - requiring screening) activities:

General Requirements
1. Other Permits. Authorization under this PGP does not obviate the need to obtain other Federal,
State, 01- local autllorizations required by law. This includes, but is not limited to, the project
proponent obtaining a Flood Hazard Development Permit issued by the town, if necessary.
Inquiries inay be directed to the municipality or to the Maine Floodplain Management Coordinator
at (207) 287-8063. See http://www.maine.gov.

2. Federal Jurisdictional Boundaries. Applicability of this PGP shall be evaluated with reference
to Federal jurisdictional boundaries. Applicants are responsible for ensuring that the boundaries
used satisfy the Federal criteria defined at 33 CFR 328-329. These sections prescribe the policy,
practice and procedures to be used in determining the extent of jurisdiction df the Corps concerning
"waters of the U.S." and "navigable waters of the U.S." Wetland boundaries shall be delineated in
accordance with the January 1987 Corps of Engineers Wetlands Delineation Manual, located at
l~ttp:llu~ww.usace.army.n~il/inet/functionslcw/cecvo/re/
wlman87.pdf. The U.S. FWS publishes
the National List of Plant Species that Occur in Wetlands, located at 11ttp://www.nwi.fws.gov.
The
Natural Resources Conservation Service (NRCS) develops the hydric soil definition and criteria,
and publishes the current hydric soil lists, located at h t t p ~ s o i l s . ~ s d a . ~ o v / u s e / h ~ d r i d .
3. Minimal Effects. Projects authorized by this PGP shall have no more than minimal individual
and cumulative adverse environmental impacts as determined by the Corps.
4. Discretionary Authority. Notwithstanding conlpliance with the terms and conditions of this
permit, the Corps retains discretionary authority to require Category 2 or Individual Permit review
based on concerns for the aquatic environment or for any other factor of the public interest [33 CFR
320.4(a)]. This authority is invoked on a case-by-case basis whenever the Corps determines that the
potential consequences of the proposal wairant Individual Permit review based on the concerns
stated above. This authority may be invoked for projects with cumulative environmental impacts
that are more than minimal or if there is a special resource or concern associated with a particular
project that is not already covered by the remaining conditions of the PGP and that warrants greater
review. Whenever the Corps notifies an applicant that an Individual Permit may be required,
a~~tl~orization
under this PGP is void and no work may be conducted until the individual Corps
permit is obtained or until the Corps notifies the applicant that further review has demonstrated that
the work inay proceed under this PGP.

5. Single and Complete Projects. This PGP shall not be used for piecemeal work and shall be
applied to single and complete projects. All components of a single project shall be treated together
as constituting one single and complete project and/or all planned phases of a multi-phased project
(e.g., subdivisions should include all work such as roads, utilities, and lot development) unless the
Corps determines that a component has independent utility. (The Independent Utility test is used to
determine what constitutes a single and complete project in the Corps regulatory program. A
project is considered to have independent utility if it would be constructed absent the construction
of other projects in the project area. Portions of a multi-phase project that depend upon other
phases of the project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and complete projects
with independent utility.) For linear projects, such as power lines or pipelines with multiple
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crossings, the "single and complete project" (i.e., single and complete crossing) will apply to each
crossing of a separate water of the U.S. (i.e., single waterbody) at that location; except that for
linear projects crossing a single waterbody several times at separate and distant locations, each
crossing is considered a single and complete project, and may be reviewed for Category 1
eligibility. (However, individual channels in a braided stream or river, or individual arms of a large,
irregularly-shaped wetland or lalte, etc., are not separate waterbodies.) If any crossing requires a
Category 2 activity, then the entire linear project shall be reviewed as one project under Category 2.
Also, this PGP shall not be used for any activity that is part of an overall project for which an
Individual Permit is required, unless the Corps determines the activity has independent utility.

6. Permit On-Site. For Category 2 projects, the permittee shall ensure that a copy of this PGP and
the accompanying authorization letter are at the work site (and the project office) authorized by this
PGP whenever worlt is being performed, and that all personnel with operation control of the site
ensure that all appropriate personnel performing worlt are fully aware of its terms and conditions.
The entire permit authorization shall be made a part of any and all contracts and sub-contracts for
work that affects areas of Corps jurisdiction at the site of the work authorized by this PGP. This
shall be achieved by including the entire permit authorization in the specifications for work. The
term "entire permit authorization" means this PGP and the authorization letter (including its
drawings, plans, appendices and other attachments) and also includes permit modifications. If the
authorization letter is issued after the construction specifications, but before receipt of bids or quotes,
the entire permit authorization shall be included as an addendum to the specifications. If the
authorization letter is issued after receipt of bids or quotes, the entire permit authorization shall be
included in the contract or sub-contract as a change order. Although the permittee may assign
various aspects of the work to different contractors or sub-contractors, all contractors and subcontractors shall be obligated by contract to comply with all environmental protection provisions
contained within the entire PGP authorization, and no contract or sub-contract shall require or allow
una~~thorized
worlt in areas of Corps jurisdiction.

National Concerns
7. St. JohnISt. Croix Rivers. This covers work within the Saint Jolm and Saint Croix River basins
that requires approval of the International Joint Commission. This includes any temporary or
permanent use, obstruction or diversion of international boundary waters which could affect the
natural flow or levels of waters on the Canadian side of the line, as well as any construction or
maintenance of remedial worlts, protective worlts, dams, or other obstructions in waters downstream
from boundary waters when the activity could raise the natural level of water on the Canadian side
of the boundary.
8. Historic Properties. Any activity authorized by this PGP shall comply with Section 106 of the
National Historic Preservation Act. Information on the location and existence of historic resources
can be obtained from the Maine Historic Preservation Commission, the National Register of
Historic Places, and the Penobscot, Passa~naquoddy,Micmac, and Maliseet Tribal Historic
Preservation Officers. See Page 17 for historic properties contacts. If the permittee, either prior to
construction or during construction of the work authorized herein, encounters a previously
unidentified archaeological or other cultural resource, within the area subject to Department of the
Army jurisdiction, that might be eligible for listing in the National Register of Historic Places,
helshe shall stop work and immediately notify the District Engineer and the Maine Historic
Preservation Commission andlor applicable Tribe(s).
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9. National Lands. Activities authorized by this PGP shall not impinge upon the value of any
National Wildlife Refuge, National Forest, National Marine Sanctuary, National Park or any other
area administered by the National Park Service.
10. Endangered Species. No activity may be authorized under this PGP which:
is likely to adversely affect a threatened or endangered species, a proposed species, designated
critical habitat, or proposed critical habitat as identified under the Federal ESA,
would result in a "talte" of any threatened or endangered species of fish or wildlife, or
would result in any other violation of Section 9 of the ESA protecting threatened or endangered
species of plants.
Applicants shall notify the Corps if any listed species or critical habitat, or proposed species or
critical habitat, is in the vicinity of the project and shall not begin work until notified by the District
Engineer (DE) that the requirements of the ESA have been satisfied and that the activity is
authorized. Information on the location of threatened and endangered species and their critical
habitat can be obtained from the U.S. FWS and NMFS (see Page 16 for addresses).

11. Essential Fish Habitat. As part of the PGP screening process, the Corps will coordinate with
NMFS in accordance with the 1996 amendments to the Magnuson-Stevens Fishery Conservation
and Management Act to protect and conserve the habitat of marine, estuarine and anadromous
finfish, molluslcs, and crustaceans. This habitat is termed "Essential Fish Habitat (EFH)", and is
broadly defined to include "those waters and substrate necessary to fish for spawning, breeding,
feeding, or growth to maturity." Applicants may be required to describe and identify potential
impacts to EFH. Conservation recommendations made by NMFS will normally be included as a
permit requirement by the Corps. For additional information, see the EFH regulations at 50 CFR
Part 600 (http://www.nmfs.noaa.gov). Additional information on the location of EFH can be
obtained from NMFS (see Page 16 for contact information).
Any worlc in any aquatic habitat in the following rivers and streams, including all tributaries to the
extent that they are currently or were historically accessible for salmon migration, shall not be
authorized under Category 1 of the PGP and must be screened for potential impacts to EFH.
Androscoggin River
Aroostool<River
Boyden River
Dennys River
Duclctrap River
East Machias River

Hobart Stream
Kennebec River
Machias River
Narraguagus River
Orland River

Passagassawaukeag River
Patten Stream
Penobscot River
Pleasant River
Presumpscot River

Saco River
Sheepscot River
St. Croix River
Tunk Stream
Union River

12. Wild and Scenic Rivers. Any activity that occurs in a component of, or within 0.25 mile up or
dow~lstreamof, the 1nai11stem or tributaries of a river segment of the National Wild and Scenic
River System, must be reviewed by the Corps under the procedures of Category 2 of this PGP
regardless of size of impact. This condition applies to both designated Wild and Scenic Rivers and
rivers designated by Congress as study rivers for possible inclusion while such rivers are in an
official study status. The Corps will consult with the National Park Service (NPS) with regard to
work on the resource values of the Wild and Scenic River. The
potential impacts of the
culmination of this coordination will be a determination by the NPS and the Corps that the worlt:
(1) may proceed as proposed; (2) may proceed with recomiliended conditions; or (3) could pose a
direct and adverse effect on the resource values of the river and an individual permit is required. If
Maine PGP
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preapplication consultation between the applicant and the NPS has occurred whereby NPS has made
a determination that the proposed project is appropriate for authorization under this PGP (with
respect to Wild and Scenic River issues), this determination should be f~~mislzed
to the Corps with
submission of tlze application. (See NPS address 011 Page 16.) National Wild and Scenic Rivers
System segments for Maine as of September 2005 include: Allagash River beginning at Telos Dam
continuing to Allagash checkpoint at Eliza Hole Rapids, approximately 3 iniles upstream of the
confluence with tlze St. John River (length = 92 miles).
13. Federal Navigation Project. Any structure or work that extends closer to tlze horizontal l i ~ i t s
of any Corps Federal Navigation Project (See Appendix B) than a distance of tluee tiines the
project's authorized depth slzall be subject to removal at the owner's expense prior to any future
Corps dredging or the perfornlance of periodic hydrographic surveys.

14. Navigation. (a) There shall be no unseasonable interference with navigation by the existence or
use of tlze activity a~~thorized
herein and no attempt shall be made by the permittee to prevent the
full and free use by the public of all navigable waters at or adjacent to the activity authorized herein.
(b) The permittee understands and agrees that, if future operations by the United States require the
removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the
opinion of the Secretary of the Army or his authorized representative, said structure or work shall
cause unreasonable obstruction to the free navigation of the navigable waters, the permittee will be
required, upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural
work or obstructions caused thereby, without expense to the United States. No claim shall be nzade
against the United States on account of any such removal or alteration.
15. Federal Liability. In issuing this permit, tlze Federal Goverizinent does not assume any liability
for tlze following: (a) danzages to the pem~ittedproject or uses thereof as a result of other permitted
or uizpermitted activities or from natural causes; (b) damages to the permitted project or uses thereof
as a result of current or future activities undertaken by or on behalf of the United States (U.S.) in the
public interest; (c) damages to persons, property, or to other permitted or unpernzitted activities or
structures caused by the activity authorized by this permit; (d) design or construction deficiencies
associated with the permitted work; (e) damage claims associated with any f~lturemodification,
suspension, or revocation of this permit.
Minimization of Environmental Impacts
16. Minimization. Discharges of dredged or fill material into waters of the United States, including
wetlands, shall be avoided and minimized to the maxinzum extent practicable. Permittees may only
fill those jurisdictional wetlands that the Corps authorizes to be filled and impact those wetlands
that the Corps authorizes as secondary impacts. For coastal structures such as piers and clocl<s,the
height above the marsh at all points should be equal to or exceed the width of the deck. The height
shall be measured from the marsh substrate to the bottom of the longitudinal support beam. This
will help ensure sunlight reaches the area beneath the structure.
17. Heavy Equipment in Wetlands. Heavy equipment, other than fixed equipment (drill rigs,
fixed cranes, etc.), working within wetlands shall not be stored, maintained or repaired in wetlands
unless it is less enviromnentally damaging otherwise, and as much as possible shall not be operated
there. Where construction requires heavy equipment operation in wetlands, the equipnlent shall
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either have low ground pressure (<3 psi), or shall not be located directly on wetland soils and
vegetation; it shall be placed on swamp or timber mats that are adequate to support the equipment in
such a way as to ~ninimizedisturbance of wetland soil and vegetation. (See General Condition 18
below.) Other support structures that are less impacting and are capable of safely supporting
equipment may be used with written Corps authorization. Similarly, not using mats during frozen,
dry or other conditions may be allowed with written Coi-ps authorization. An adequate supply of
spill containment equipment shall be maintained on site.
NOTE: ''Swamp mats" is a generic term used to describe structures that distribute equipment
weight to prevent wetland damage while facilitating passage and providing work platforms for
worlters and equipment. They are comprised of sheets or mats made from a variety of materials in
various sizes, and they include large timbers bolted or cabled together (timber mats). Corduroy
roads, which are not considered to be swamp mats, are cut trees and/or saplings with the crowns and
branches removed, and the trunks lined up next to one another.

18. Temporary Fill. Fill placed into waters of the U.S. (including wetlands) totaling greater than
or equal to 4,300 SF (15,000 SF if a DEP Tier One Permit is issued) in total area (i.e., the sum of
permanent and temporary fill aseas) exceeds the Category 1 threshold and may not be discharged
without written authorization from the Corps. When temporary fill is used (e.g., access roads,
swamp mats, cofferdams), it shall be stabilized and maintained during construction in such a way as
to prevent soil eroding into portions of waters of the U.S. where it is not authorized. Swamp or
timber mats (see Gen.Cond. 17 above) are considered as temporary fill when they are removed
immediately up011 work completion. The area must be restored in accordance with Gen.Cond. 19.
Unconfined temporary fill authorized for discharge into flowing water (rivers and streams) shall
consist only of clean washed stone.
r Tenlporary fill autl~orizedfor discharge into wetlands shall be placed on geotextile fabric laid on
the pre-construction wetland grade. (Swamp and timber mats are excluded from this requirement.)
Teinporary fill shall be removed as soon as it is no longer needed, and it shall be disposed of at an
upland site and suitably contained to prevent subsequent erosion into waters of the U.S.
r Waters of the U.S. where temporary fill was discharged shall be restored (see Gen.Cond. 19).
No temporary work shall drain a water of the U.S. by providing a conduit for water on or below
the surface.
19. Restoration.
Upon completion of construction, all disturbed wetland areas (the disturbance of these areas must
be authorized) shall be stabilized with a wetland seed mix containing only plant species native to
New England.
The introduction or spread of invasive plant species in disturbed areas shall be controlled.
In areas of authorized temporary disturbance, if trees are cut they shall be cut at ground level and
not uprooted in order to prevent disruption to the wetland soil structure and to allow stump sprouts
to revegetate the work area, unless otherwise authorized.
Wetland areas where permanent disturbance is not authorized shall be restored to their original
condition and elevation, which under no circumstances shall be higher than the pre-construction
elevation. Original condition means careful protection and/or removal of existing soil and
vegetation, and replacement back to the original location such that the original soil layering and
vegetation schemes are approximately the same, unless otherwise authorized.
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20. Coastal Bank Stabilization. Projects involving construction or reconstructioldmaintenance of
bank stabilization structures within Corps jurisdiction should be designed to minimize
enviroilrnental effects, effects to neighboring properties, scour, etc. to the maximum extent
practicable. For example, vertical bulkheads should only be used in situations where reflected wave
energy can be tolerated. This generally eliminates bodies of water where the reflected wave energy
may interfere with or impact on harbors, marinas, or other developed shore areas. A revetment is
sloped and is typically employed to absorb the direct impact of waves more effectively than a
vertical seawall. It typically has a less adverse effect on the beach in front of it, abutting properties
and wildlife. For more inforn~ation,see the Corps Coastal Engineering Manual (supersedes the
Shore Protection Manual), located at http://chl.erdc.usace.army.rnil.Select "Products/ Services,"
"Publications." Part 5, Chapter 7-8, a(2)c is pai+ticularly relevant.

21. Sedimentation and Erosion Control. Adequate sedimentation and erosion control management
measures, practices and devices, such as phased construction, vegetated filter strips, geotextile silt
fences, hay bales or other devices, shall be installed and properly maintained to reduce erosion and
retain sediment on-site during and after construction. They shall be capable of preventing erosion,
of collecting sediment, suspended and floating materials, and of filtering fine sediment. These
devices must be removed in a timely manner upon completion of work, but not until the disturbed
areas have been stabilized. The sediment collected by these devices shall be removed and placed at
an upland location in a manner that will prevent its later erosion into a waterway or wetland. All
exposed soil and other fills shall be permanently stabilized at the earliest practicable date.
22. Waterway Crossings.
(a) All temporary and permanent crossings of waterbodies (waterways and wetlands) shall be
suitably culverted, bridged, or otherwise designed to withstand and to prevent the restriction of high
flows, to maintain existing low flows, and to not obstruct the movement of aquatic life indigenous to
the waterbody beyond the actual duration of construction. (NOTE: Areas of fill and/or cofferdams
must be included in total waterwaylwetlands impacts to determine applicability of this PGP).
(b) Aquatic Life Movements. No activity may substantially disrupt the necessary life-cycle
movements of those species of aquatic life indigenous to the waterbody, including those species that
normally migrate through the area, unless the activity's primary purpose is to impound water. For
new permanent crossings, open bottom arches, bridge spans or embedded culverts are generally
preferred over traditional culverts and should be installed when practicable. Coordination with the
Corps is recommended for Category 1 projects when site constraints (e.g., placing footings) may
render open bottom arches, bridge spans or embedded culverts impractical. In these cases, welldesigned culverts may actually perform better. Culverts shall be illstalled with their inverts
embedded below existing streambed grade to avoid "hanging" and associated impediments to fish
passage. The "Design of Road Culverts for Fish Passage" provides design guidance and is available
at www.nae.usace.arm~.n~il,
"Regulatory/Permitting," "Other."
(c) Culverts at waterbody crossillgs shall be installed in such a manner as to preserve hydraulic
connectivity, at its present level, between the wetlands on either side of the road. The permittee
shall take necessary measures to correct wetland damage due to lack of hydraulic connectivity.
(d) Culverts and bridges shall span the waterway a minimum of 1.2 times the bankfull width in
probable fish bearing waterways to qualify as a Category 1 non-reporting activity. See "Design of
Road Culverts for Fish Passage," referenced in (b) above, for information on banltf~~ll
width.
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(e) Projects using slip lining (retrofitting an existing culvert by inserting a smaller diameter pipe),
plastic pipes, and High Density Polyethylene Pipes (HDPP) are not allowed as non-reporting
Category 1 activities, either as new work or maintenance activities.
(f) Waterbody crossings shall be culverted to at least municipal or State standards. The Maine
DEP's stream crossing standards are at 06-096, Chapter 305: Permit by Rule, Section 10. Stream
crossings (bridges, culverts and fords).
(g) Waterway crossings proposed by the Maine Dept. of Transportation should conform to the
MDOT Fish Passage Policy and Design Guides.
(h) Construction equipment shall not cross streams without the use of temporary bridges, culverts,
or cofferdan~s.
(i) For projects that otherwise meet the terms of Category 1, in-stream construction work shall be
conducted during the low flow period July 15 - October 1 in any year. Projects that are not to be
conducted during that time period are ineligible for Category 1 and shall be screened pursuant to
Category 2, regardless of the waterway and wetland fill andlor impact area.

23. Discharge of Pollutants. All activities involving any discharge of pollutants into waters of the
U.S. authorized under this PGP shall be consistent with applicable water quality standards, effluent
limitations, standards of performance, prohibitions, and pretreatment standards and management
practices established pursuant to the CWA (33 USC 1251) and applicable State and local laws. If
applicable water quality standards, limitations, etc., are revised or modified during the term of this
PGP, the authorized work shall be modified to conform with these standards within six months of
the effective date of such revision or modification, or within a longer period of time deemed
reaso~lableby the District Engineer in consultation with the Regional Administrator of the EPA.
Applicants may presume that State water quality standards are met with the issuance of a LURC or
DEP NRPA permit.
24. Spawning Areas. Discharges of dredged or fill material, and/or suspended sediment producing
activities in fish and shellfish spawning or nursery areas and amphibian and waterfowl breeding areas
during spawning or breeding seasons shall be avoided. During all times of year, impacts to these
areas shall be avoided or minimized to the maximuin extent practicable.

25. Storage of Seasonal Structures. Coastal structures, such as pier sections and floats, that are
removed from the waterway for a portion of the year (often referred to as seasonal structures) shall be
stored in an upland location located above mean high water (MHW) and not in tidal wetlands. These
seasonal structures may be stored on the fixed, pile-supported portion of the structure that is seaward
of MHW. This is intended to prevent structures from being stored on the marsh substrate and the
substrate seaward of MHW. Seasonal storage of structures in navigable waters, e.g., in a protected
cove on a mooring, requires Corps and local harbormaster approval.
26. Environmental Functions and Values. The permittee shall make every reasonable effort to
carry out the construction or operation of the work authorized herein in a manner so as to maintain
as much as is practicable, and minimize any adverse impacts on existing fish, wildlife, and natural
environmental functions and values.
27. Protection of Vernal Pools. Impacts to uplands in proximity (within 500 feet) to the vernal
pools referenced in Appendix A - Definitions of Categories, shall be minimized to the maximum
extent possible.
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Procedural Conditions
28. Cranberry Development Projects. For cranberry development projects authorized under the
PGP, the following conditions apply:
If a cranberry bog is abandoned for any reason, the area must be allowed to revert to natural
wetlands unless an Individual Permit is obtained from the Corps allowing the discharge of fill for
an alternate use.
No stream diversion shall be allowed under this permit.
No impoundment of perennial streams shall be allowed under this permit.
The project shall be designed and constructed to not cause flood damage on adjacent properties.
29. Inspections. The permittee shall allow the District Engineer (DE) or his authorized
representative(s) to make periodic inspections at any time deemed necessary in order to ensure that
the work is being performed in accordance with the terms and conditions of this permit. The DE
may also require post-construction engineering drawings for completed work and post-dredging
survey drawings for any dredging work.

30. Work Start Notification Form and Compliance Certification. Every permittee who receives
a written Category 1 or 2 PGP autl~orizationfrom the Corps must submit a 1) Worlt Start
Notification Form (WSNF) two weelts before work commencement, and 2) signed Compliance
Certification Form within one month following the conlpletion of the authorized work and any
required mitigation (but not mitigation monitoring, which requires separate submittals). The Corps
will forwasd the blank WSNF and Compliance Certification Form with the authorization letter. The
Compliance Cei-tification Form will include: (a) a statement that the authorized work was done in
accordance with the Corps authorization, including any general or specific conditions; (b) a
statement that any required mitigation was completed in accordance with the permit conditions; and
(c) the signature of the permittee certifying the completion of the work and mitigation.
31. Maintenance. The permittee shall maintain the work or structures authorized herein in good
condition and in conformance with the terms and conditions of this permit. This does not include
maintenance of dredging projects. Maintenance dredging is subject to the review thresholds in
Appendix A and/or any conditions included in a written Corps authorization. Maintenance
dredging includes only those areas and depths previously authorized and dredged. Some
maintenance activities may not be subject to regulation under Section 404 in accordance with 33
CFR 323.4(a)(2).
32. Property Rights. This permit does not convey any property rights, either in real estate or
material, or any exclusive privileges, nor does it authorize any injury to property or invasion of
rights or any infringement of Federal, State, or local laws or regulations. If property associated with
work authorized by the PGP is sold, the PGP a~~thorization
is autolnatically transferred to the new
property owner. The new property owner should provide this information to the Corps
in writing. No aclmowledgement from the Corps is necessary.

33. Modification, Suspension, and Revocation. This permit may be either modified, suspended, or
revoked, in whole or in part, pursuant to the policies and procedures of 33 CFR 325.7. Any such
action shall not be the basis for any claim for damages against the United States.

Maine PGP

October 1 1, 2005

34. Restoration. The permittee, upon receipt of a notice of revocation of authorization under this
permit, shall restore the wetland or waterway to its former condition without expense to the United
States and as directed by the Secretary of the Army or his authorized representative. If the permittee
fails to colnply with such a directive, the Secretary or his designee may restore the wetland or waterway
to its former condition, by contract or otherwise, and recover the cost from the permittee.

35. Special Conditions. The Corps, independently or at the request of the Federal resource
agencies, inay impose other special conditions on a project authorized pursuant to this general
permit that are determined necessary to minimize adverse environmental effects or based on any
other factor of the public interest. Failure to con~plywith all conditions of the a~lthorization,
including special conditions, will constitute a permit violation and may subject the permittee to
criminal, civil, or administrative penalties or restoration.

36. False or Incomplete Information. If the Corps makes a determination regarding the eligibility
of a project under this permit and subsequently discovers that it has relied on false, incomplete, or
inaccurate information provided by the permittee, the permit shall not be valid and the goveriunent
may institute appropriate legal proceedings.
37. Abandonment. If the permittee decides to abandon the activity authorized under this general
permit, unless such abandonment is merely the transfer of property to a third party, helshe must
restore the area to the satisfaction of the District Engineer.

Duration of AuthorizationlGrandfathering:
38. Duration of Authorization. This PGP expires five years from the effective date listed at the top
of Page 1. Activities a~~thorized
under Category 1 of this PGP that have commenced (i.e., are under
construction) or are under contract to commence in reliance upon this PGP's authorization will
remain authorized provided the activity is completed within 12 months of the PGP's expiration date.
Activities authorized under Category 2 of this PGP will remain authorized in accordance with the
project-specific date that the Corps provides to the permittee in the PGP authorization letter, unless:
(a) The PGP is either modified or revolted, or
(b) Discretionary authority has been exercised on a case-by-case basis to modify, suspend, or
revolte the authorization in accordance with 33 CFR 325.2 (e)(2).
39. Previously Authorized Activities.
(a) Activities conlpleted under the authorizations of past PGPs that were in effect at the time the
activity was completed will continue to be authorized by those PGPs.
(b) Colnpleted projects that have received written verification or approval from the Corps, based on
applications made to the Corps prior to issuance of this PGP or the previous nationwide permits,
regioilal general permits, or letters of permission shall remain authorized as specified in each
authorization.
(c) Activities authorized pursuant to 33 CFR Part 330.3 ("Activities occurring before certain dates")
are not affected by this PGP.
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VI. CONTACTS FOR MAINE PROGRAMMATIC GENERAL PERMIT:
1. FEDERAL
U S. Army Corps o f Enginee1.s
Maine Project Office
675 Western Avenue #3
Manchester, Maine 043 5 1
(207) 623-8367
(207) 623-8206 (fax)

Federal Endangered Species
U.S. Fish and Wildlife Service
Maine Field Office
1168 Main Street
Old Town, Maine 04468
(207) 827-5938
207-827-6099 (fax)

Federal Endangered Species & Essential
Fish Habitat
National Marine Fisheries Service
One Blackburn Drive
Gloucester, Massachusetts 0 1939
(978) 281-9102
(978) 281-9301 (fax)

Wild and Scenic Rivers
National Park Service
North Atlantic Region
15 State Street
Boston, Massachusetts 02109
(6 17) 223-5203

Bridge Permits
Commander (obr)
First Coast Guard District
One South Street - Battery Bldg
New Yorlc, New Yorlc 10004
(2 12) 668-702 1

2. STATE OF MAINE
Maine Department of Environlnental Protection
(For Slate Perlnits & Water Otiality Certifications)
Division of Land Resource Regulation
Bureau of Land and Water Quality
17 State House Station
Augusta, Maine 04333
(207) 287-2 111

Southern Maine Regional Office
3 12 Canco Road
Portland, Maine 04 103
(201) 822-6300

Eastern Maine Regional Office
106 Hogan Road
Bangor, Maine 04401
(207) 941-4570

Northern Maine Regional Office
1235 Central Drive - Skyway Park
Presque Isle, Maine 04769
(207) 764-0477

Maine Land Use Regulation Conzmission (LURC)
lcall(800) 452-871 1 for appropriate LURC office1
22 State House Station
Augusta, ME 04333-0022
(207) 287-263 1
(207) 287-7439 (fax)

45 Radar Road
Ashland, ME 04732-3600
(207) 435-7963
(207) 435-7 184 (fax)
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Lakeview Drive
P.O. Box 1 107
Greenville, ME 0444 1
(207) 695-2466
(207) 695-2380 (fax)

191 Main Street
East Millinocltet, ME 04430
(207) 746-2244
(207) 746-2243

(For CZM Deternzinations)
State Planning Office
Coastal Program
184 State Street
State FIouse Station 38
Augusta, Maine 04333
(207) 287- 1009

(For Aquaculture Leases)
Maine Department of Marine Resources
P.O. Box 8
West Boothbay Harbor, Maine 04575
(207) 633-9500

(For. S~.lblnergedLands Leases)
Maine Department of Conservation
Bureau of Parlts and Lands
22 State House Station
Augusta, Maine 043 33
(207) 287-306 1
3. HISTORIC PROPERTIES
Maine Hisloric Presenjation Comnzission
State House Station 65
Augusta, Maine 04333-0065
(207) 287-21 32
(207) 287-2335 (fax)

Aroostook Band o f Micmacs
Attn: Mr. Willianls Phillips, Chief
7 Northern Road
Presque Isle, Maine 04769
(207) 764- 1972
(207) 764-7667 (fax)
Hoz/lton Bnnd o f Maliseet Indians
Attn: Tribal Chief
88 Bell Road
Littleton, Maine 04730
(207) 532-4273, ~ 2 1 . 5
(207) 532-2660 (fax)
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Passamaqt~oddvTribe o f Indians
Pleasant Point Reservation
Attn: Tribal Council
P.O. Box 343
Perry, Maine 04667
(207) 853-2600
(207) 853-6039 Gfax)
Passamaquoddv Tribe o f Indians
Indian Township Reservation
Attn: Donald Soctoinah, THPO
P.O. Box 301
Princeton, Maine 04668
(207) 796-2301
(207) 796-5256 (fax)
Penobscot Indian Nation
Indian Island Reservation
Attn: Ms. Bonnie Newsoin, THPO
12 Wabanaki Way
Indian Island, Maine 04468
(207) 8 17-7471
(207) 8 17-7450 (fax)
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4. ORGANIZATIONAL WEBSITES:
Ariny Corps of Engineers
Corps of Engineers Headquarters
Environmental Protection Agency
National Marine Fisheries Service
U.S. Fish and Wildlife Service
National Park Service
State of Maine
State of Maine -Aquaculture Guidelines

Maine PGP

www.nae.usace.armv.n~il(click "Regulatory/Permitting")
www.usace.asn~y.niil(click "Services for the Public")

www.e~a.~ov/owow/wetlands/
www.nmfs.noaa.gov
www. fws.gov
www.nps.gov/rivers/index.ht~nl
www.~naine.gov

www.maine.~ov/dmr/a~uaculture/i~~dex.htm
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EXCAVATION
DISCHARGES

(a) NEW FILL/

A. INLAND
WATERS AND
WETLANDS

Inland Waters and Wetlands: Waters that are regulated ilnder Section 404 of the Clean Water Act, including rivers: streams, lakes,
ponds and wetlands, and excluding Section 10 Navigable Waters of the U.S. The jurisdictional limits are the ordinary high water
(OHW) mark in the absence of adjacent wetlands, beyond the OHW mark to the limit of adjacent wetlands when adjacent wetlands are
present, and the wetland limit when only wetlands are present. For the purposes of this PGP, fill placed in the area between the mean
high water (MHW) and the high tide line (HTL), and in the bordering and contiguous wetlands' to tidal waters are reviewed i n the
Navigable Waters section. (See 11. Navigable Waters 011 the next page.)
INDIVIDUAL PERMIT
CATEGORY 1
CATEGORY 2
<4,300 SF inland waterway and/or wetland fill
4,300 SF to <3 acres inland waterway and/or
2 3 acres inland waterway andlor
and associated secondary impacts (e.g., areas
wetland fill and associated secondary impacts wetland fill and secondary
impacts (e.g., areas drained,
drained, flooded, cleared or excavated). Fill area (e.g., areas drained, flooded, cleared or
excavated). Fill area includes all temporary
flooded, cleared or excavated).
includes all temporary and permanent fill, and
and permallent fill, and excavation discharges Fill area includes all temporary
excavation discharges (except for incidental
(except for incidental fallback). Swamp mats and permanent fill, and
fallback). Swamp mats are considered as fill.
filling any area 24,300 SF are reviewed in
excavation discharges (except for
[See General Condition (GC) 18.1
Category 2. (See GC 18, Page 1 1.)
incidental fallback).'
Provided:
Includes: In-stream work, including crossings
EIS required by the Corps.
Iu-stream (e.g., rivers, streams, brooks, etc.) (other than spanned crossing as described in
Category 1) with any discl~argeof fill below
work limited to Jul 15 - Oct 1
ordinary high water in perennial waterways
In-stream work exceeding
In-stream work of up to 4,300 SF of fill below
OHW in waterways llot designated as EFH for designated as EFH for Atlantic salmon. Time Category 2 limits.
of year restrictions determined case-by-case.
Atlantic sal~noll(see GC 11, Page 9) and
performed in accordance with Maine Permit By
Projects with proactive restoration as a
Rule standards or a LURC permit.
prima'^ Purpose wit11 iln~actsof any area
Waterway crossings shall comply with GC 22.
24,300
SF. The Corps, in consultation with
projects covered by a DEP ~i~~olleperlnit
State
&
Federal agencies, must determine that
with no cumulative impacts >15,000 SF in
net
adverse
effects are not more than minimal.
inland wetlands from previous permits,
unauthorized work, and/or other state permits.
Specific activities with impacts of any area
~ ~ , , d i fill
~ i ~ i ~ ~ ~ GC 5, Sillgle
24,300 SF required to affect the containment,
and Complete Projects (see Page 7).
stabilization, or removal of hazardous or toxic
waste
materials that are performed, ordered,
This category excludes:
or
sponsored
by a government agency with
Darns, dikes or activities involving water
established
legal
or regulatory authority.
di~ersions.~
Wetlands must be restored in place.
Non-State approved sediment releases/sluices
from dams.
Open trench excavation in flowing waters (see
GC 22, Page 12).
1
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APPENDIX A: DEFINITION OF CATEGORIES

Maine PGP

(c) REPAIR AND
MAINTENANCE
OF AUTHORIZED
FILLS

(b) BANK
STABILIZATION
PROJECTS

CATEGORY 2

2

Work in waters designated as EFH for
Atlantic salmon (see GC 1 1, Page 9), unless
the waterway is crossed with a span and
footprints of the span abutments are outside
ordinary high water with no more than
4,300 SF of associated wetland impact.
Work in Special Inland Waters or wetlands3
(vernal pools).
Work in special aquatic sites ( S A S ) ~
other
than wetlands.
Work within ?4mile of a Wild and Scenic
River (see GC 12, Page 9).
Work on National Lands (see GC 9, Pg. 9).
Work affecting threatened or endangered
species (see GC 10, Page 9) or EFH salmon
migration (see GC 11, Page 9).
Inland bank stabilization <I 00 FT long and
Inland bank stabilization 2100 FT long andlor
<1 CY of fill per linear foot below OHW.
>1 CY of fill per linear foot, or any amount
with fill in wetlands.
Provided:
In-stream work limited to Jul 15 - Oct 1.
No work in special inland waters &
wetlands3and S A S ~ .
No open trench excavation in flowing
waters (see GC 22, Page 12).
No structures angled steeper than 3H: 1V
allowed. Only rough-faced stone or fiber
roll revetments allowed.
No work affects threatened or endangered
species (see GC 10, Page 9) or EFH (see GC
11, Page 9).
Repair or maintenance of existing, currently
Replacement of non-serviceable fills, or
serviceable, authorized fills with no
repairlmaintenance of serviceable fill, with
substantial expansion or change in use.
expansion <3 acres, or with a change in use.
"Conditions of the original authorization
apply, however minor deviations in fill design
a~lowed.~

CATEGORY 1

October 1 1,2005

Replacement of non-serviceable
fill, or repairlmaintenance of
serviceable fill, with expansion 21
acre.

INDIVIDUAL PERMIT

Repair or maintenance of existing, currently
serviceable, authorized structure or f i l l with no
substantial expansion or change in use.
*Conditions of the original authorization apply.
Must be rebuilt in same footprint, however
minor deviations in structure design allowed6

(b) REPAIR AND
MANTENANCE
WORK

Maine PCP

Discharges of dredged or fill material
incidental to the construction of bridges across
navigable waters of the United States,
including cofferdams, abutments, foundation
seals, piers, and temporary construction and
access fills provided the U.S. Coast Guard
authorizes such discharges as part of the bridge
permit. Causeways and approach fills are not
included in this category and require Category
2 or Individual Permit authorization.

CATEGORY 1

INDIVIDUAL PERMIT

3

Replacement of lion-serviceable structures
and fills or repair/maintenance of serviceable
e~~t
structures or fills, with fill, r e p l a c e ~ i ~or
expansion <1 acre, or with a change in use.

Specific activities with impacts of any area
required to affect tlie containment,
stabilization, or removal of hazardous or toxic
waste materials that are performed, ordered,
or sponsored by a goverllment agency with
established legal or regulatory authority.
Wetlands must be restored in place.

Permanent fill or excavation
~
than as
21,000 SF in S A S other
specified in Cat. 2

Permanent fill andlor excavation >1,000 SF in
SAS' wlien associated with a project with
proactive restoratio~ias a primary purpose.
The Corps, in consultation with Federal &
state agencies, must determine that net
adverse effects are not more than minimal.

October 1 1,2005

Replacement of non-serviceable
structures and fills or repair/
maintenance of serviceable
structures or fill, with replacement
or expansion 2 1 acre.

EIS required by the Corps.

Temporary fill or excavation 21
acre in S A S ~ .

Permanent fill or excavation <1,000 SF in
SAs4.

21 acre waterway f i l l and/or
secondary waterways or wetland
impacts (e.g., areas drained,
flooded or cleared). Fill includes
temporary and permanent
Temporary fill or excavation <1 acre in S A S ~ . waterway fill.

<I acre fill and/or secondary waterway
impacts (e.g., areas drained, flooded or
cleared). Fill includes temporary and
permanent waterway fill.

CATEGORY 2

Navigable Waters of the United States: Waters that are subject to the ebb and flow of the tide and Federally designated navigable
rivers (the Penobscot River, Kennebec River, and Lake Umbagog) (Section 10 Rivers and Harbors Act of 1899). The jurisdictional
limits are the mean high water (MHW) line in tidal waters and the ordinary high water (OHW) mark in non-tidal portions of the
Federally designated navigable rivers. For the purposes of this PCP, fill placed in the area between the mean high water (MHW) and
the high tide line (I-ITL), and in the bordering and contiguous wetlands' to tidal waters are also reviewed in this Navigable Waters
section.

(a) FILL

11. NAVIGABLE
WATERS

Maine PGP

(d) MOORINGS

(c) DREDGING
AND ASSOCIATED
DISPOSAL

Minor relocation of previously authorized
moorings and moored floats consistent with
Harbormaster recommendations, provided it is
also consistent with local regulations, is not
located in vegetated shallows, and does not
interfere with navigation.

Provided:
Not associated with any boating facility7
Not located in a Federal Navigation Project
other than a Federal Anchorage. Moorings in
Federal Anchorage not associated with a
boating facility7.
No interference with navigation
Not located in vegetated shallowsg
Within 1/4 mile of the owner's residence or a
public access point.9

4

Moorillgs located such that they, md/or
vessels docked or moored at them, are within
the buffer zone of the horizontal limitsI0 of a
Corps Federal Channel. (See Appendix B.)
The buffer zone is equal to three times the
authorized depth of that channel.

Moorings that don't meet the terms in
Category 1 and don't require an Individual
Permit.

Moorings associated with a boating facility7.

Provided:
Disposal includes 1) upland, 2) beach
nourishment (above MHW) of any area
provided dredging's primary purpose is
navigation or sand is from an upland source
and Corps, in consultation w/Federal and
State agencies, determines the net adverse
effects are not more than minimal; and
3) open water & confined aquatic disposal,
if Corps, in consultation with Federal and
State agencies, finds the material suitable.

Provided:
Proper siltation controls are used.
Dredging & disposal operation limited to
November 1 - January 15.
No impact to special aquatic sites4.
No dredging in intertidal areas.
No work affects threatened or endangered
species (see GC 10, Page 9) or EFH salmon
migration (see GC 11, Page 9).

Private, non-commercial, non-rental, singleboat moorings authorized by the local
harbormaster.

Maintenance dredging and/or
disposal (any amount) in or
affecting a S A S ~ .See II(a) above
for dredge disposal in wetlands or
waters.

Maintenance dredging 21,000 CY, new
dredging <25,000 CY, or projects not meeting
Category 1. Includes return water from upland
contained disposal areas.

Maintenance dredging for navigational
purposes <1,000 cy with upland disposal.
Includes return water from upland contained
disposal area.

October 1 1,2005

Note: Federal Navigation Projects
include both Federal Channels and
Federal Anchorages.

Moorings within the horizontal
limit^'^, or with moored vessels
that extend, into the horizontal
limits of a Federal Navigation
Project (See App. B), except those
in Federal Anchorages under
Category 1.

Beach nourishment associated with
dredging when the primary
purpose is not navigation (i.e.,
aggregatelsand mining) or the
material is from an upland source.

New dredging >25,000 CY, or any
amount in or affecting S A S ~ .

INDIVIDUAL PERMIT

CATEGORY 2

CATEGORY 1

Provided:
Structures not positioned over vegetated
shallows8 or salt marsh.
Floats supported off substrate at low tide.
No dredging, additional slips or expansion.
No work affects threatened or endangered
species (see GC 10, Page 9) or EFH salmon
migration (see GC 11, Page 9)..

Maine PGP

The placement of aids to navigation and
regulatory markers which are approved by and
illstalled in accordance with the requirements
of the U.S. Coast Guard. (See 33 CFR part 66,
Chapter I, subchapter C)."

Structures or work in or affecting tidal or
navigable waters, that are not defined under
any of the previous headings listed above.
Includes, but is not limited to, utility lines,
aerial transmission lines, pipelines, outfalls,
boat ramps, floatways/skidways, bridges,
tunnels and horizontal directional drilling
activities seaward of the MHW line.

Compliance with the following is
recommended, but not required:
Pile-supported structures <400 SF, with
attached floats totaling 5200 SF.
Bottom anchored floats 5200 SF.
Structures are 54' wide and have at least a
1 : 1 height:width ratio".
Floats supported above the substrate during
all tides.
Structures & floats not located within 25' of
any vegetated shallowsg.
Moored vessels not positioned over S A S ~ .
No structure located within 25' of the
riparian property boundary.
No structure extends across >25% of the
waterway width at mean low water.
Not located within the buffer zone of the
horizontal
of a Corps Federal
Navigation Project (FNP) (See App. B). The
buffer zone is equal to three times the
authorized depth of that FNP.

Expansions to existing boating facilities7.

Shellfish/finfish (other than
Atlantic salmon), or other
aquaculture facilities with more
than lninirnal individual and
cunlulative impacts to
environmental resources or
navigation. A 25' eelgrass set
back is recommended.
October 1 1, 2005

EIS required by the Corps.

Note: Federal Navigation Projects
include both Federal Channels
and Federal Anchorages.

Structures and floats associated
with a new or previously
unauthorized boating facility7.

Structures or floats, including
floatways/skidways, located such
that they andlor vessels docked or
moored at them are ~vithinthe
liorizontal limits of a Corps
Federal Navigation Project (see
APP- B).

Private structures or floats, including
floatways/skidways, built to access waterway
(seasonal and permanent)

Reconfiguration of existing authorized
structures or floats.

(f) MISCELLANEOU Temporary buoys, markers, floats, etc. for
recreational use during specific events,
provided they are removed within 30 days after
use is discontinued.

(e) STRUCTURES
AND FLOATS

INDIVIDUAL PERMIT

CATEGORY 2

CATEGORY 1

Shellfishlfinfish (other than Atlantic salmon),
o r other aquaculture facilities with n o m o r e
than minimal individual and cumulative
impacts to environmental resources o r
navigation. A 25' eelgrass set back is
recommended. Aquaculture guidelines are
provided at: ~ ~ w w . m a i n e . ~ o v l d m r /
aquaculture/index.htm.

dmr/aquaculture/index.htm.

Aquaculture guidelines are
provided at: www.maine.~ov/

Maine PCP

6
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Bordering and Contiguous Wetlands: A bordering wetland is immediately next to its adjacent waterbody and may lie at, or below, the ordinary highwater mark (MHW in
navigable waters) of that waterbody and is directly influenced by its hydrologic regime. Contiguous wetlands extend landward from their adjacent waterbody to a point where a natur
or manmade discontinuity exists. Contiguous wetlands include bordering wetlands as well as wetlands that are situated immediately above the ordinary highwater mark and above thl
normal hydrologic influence of their adjacent waterbody. Note, with respect to the Federally designated navigable rivers, the wetlands bordering and contiguous to the tidally
influenced portions of those rivers are reviewed under "11. Navigable Waters."
Water Diversions: Water diversions are activities such as bypass pumping or water withdrawals. Temporary flume pipes, culverts or cofferdams where normal flows are maintaint
within the stream boundary's confines aren't water diversions. "Normal flows" are defined as no change in flow from pre-project conditions.
Special Inland Waters and Wetlands: Vernal Pools - Temporary to permanent bodies of water occurring in shallow depressions that fill during the spring and fall and may dry
during the summer. Vernal pools have no permanent or viable populations of predatory fish. Vernal pools provide the primary breeding habitat for wood frogs, spotted salamanders,
blue-spotted salamanders, and fairy shrimp, and provide habitat for other wildlife including several endangered and threatened species.
'Special Aquatic Sites: Includes wetlands and saltmarsh, mudflats, riffles and pools, and vegetated shallows.
5
IP Required: The greater the impacts, the more likely an Individual Permit will be required. The Corps will determine the need for compensatory mitigation on a case-by-case basi
Maintenance: Minor deviations in the structure's configuration or filled area, including those due to changes in materials, construction techniques, or current construction codes or
safety standards, which are necessary to make repair, rehabilitation, or replacement are permitted, provided the adverse environmental effects resulting from such repair, rehabilitatior
or replacement are minimal. No seaward expansion for bulkheads or any other fill activity is considered Category 1 maintenance. Currently serviceable means useable as is or with
some maintenance, but not so degraded as to essentially require reconstruction.
7
Boating Facilities: Facilities that provide, rent, or sell mooring space, such as marinas, yacht clubs, boat clubs, boat yards, town facilities, dockominiums, etc.
S
Vegetated Shallows: Subtidal areas that support rooted aquatic vegetation such as eelgrass
9
Mooring Location: Cannot be at a remote location to create a convenient transient anchorage.
10
Horizontal Limits: The outer edge of a Federal Navigation Project (FNP). Contact the Corps of Engineers for information on FNP's.
II
Structures: The height of structures shall at all points be equal to or exceed the width of the deck. For the purpose of this definition, height shall be measured from the marsh
substrate to the bottom of the longitudinal support beam.
" Brushing the Flats: The placement of tree boughs, wooden lath structure, or small-mesh fencing on mudflats to enhance recruitment of soft-shell clams (Mya arenaria).

1

Provided:
No work in National Wildlife Refuges.
N o work affects threatened o r endangered
species (see GC 10, Page 9) or EFH salmon
migration (see G C 11, Page 9).

Shellfish seeding (brushing the flats12) projects.

Scientific measurement devices and survey
activities such as exploratory drilling,
surveying and sampling activitities. Does not
include oil and gas exploration and fill for
roads or construction pads.

Oil spill clean-up temporary structures or fill.
Fishlwildlife harvesting structureslfill (as
defined by 33 C F R 330, App. A-4)

305 Section 11
11. State transportation facilities
A. Applicability
(1) This section applies to the maintenance, repair, reconstruction, rehabilitation,
replacement or minor construction of a State Transportation Facility carried out by,
or under the authority of, the Maine Department of Transportation or the Maine
Turnpike Authority, including any testing or preconstruction engineering, and
associated technical support services.
(2) This section does not apply to an activity within a coastal sand dune system.
NOTE: The construction of a transportation facility other than roads and associated facilities
may be subject to the Storm Water Management Law, 38 M.R.S.A. Section 420-D.
B. Standards
(1) Photographs of the area to be altered by the activity must be taken before work on the
site begins. The photographs must be kept on file and be made available at the
request of the DEP.
(2) The activity must be reviewed by the Department of Inland Fisheries and Wildlife,
the Department of Marine Resources, and the Atlantic Salmon Authority. The
activity must be performed according to any recommendations from these authorities.
(3) The activity must be performed in accordance with erosion control measures
conforming with the State of Maine Department of Transportation Standard
Specifications for Highways and Bridges Revision of April 1995 and with the
Department of Transportation's Best Management Practices for Erosion and
Sediment Control, September 1997.
NOTE:
Guidance on the use of erosion control best management practices can be
obtained from the on site Construction Manager.
(4) Alignment changes may not exceed a distance of 200 feet between the old and new
center lines in any natural resource.
(5) The activity may not alter more than 300 feet of shoreline (both shores added
together) within a mile stretch of any river, stream or brook, including any bridge
width or length of culvert.
(6) The activity may not alter more than 150 feet of shoreline (both shores added
together) within a mile stretch of any outstanding river segment identified in 38
M.R.S.A. 480-P, including any bridge width or length of culvert.
(7) The activity must minimize wetland intrusion. The activity is exempt from the
provisions of Chapter 310, the Wetland Protection Rules, if the activity alters less
than 15,000 square feet of natural resources per mile of roadway (centerline
measurement) provided that the following impacts are not exceeded within the
15,000 square foot area:

(a) 1,000 square feet of coastal wetland consisting of salt tolerant vegetation or
shellfish habitat; or
(b) 5,000 square feet of coastal wetland not containing salt tolerant vegetation or
shellfish habitat; or
(c) 1,000 square feet of a great pond.
All other activities must be performed in compliance with all sections of Chapter
310, the Wetland Protection Rules, except 310.2(C), 5(A), 9(1), 9(B) and 9(C).
(8) The activity may not permanently block any fish passage in any watercourse
containing fish. The applicant must improve passage beyond what restriction may
already exist unless the Department of Inland Fisheries and Wildlife, the Department
of Marine Resources, and the Atlantic Salmon Authority concur that the
improvement is not necessary.
(9) Rocks may not be removed from below the normal high water line of any coastal
wetland, freshwater wetland, great pond, river, stream or brook except to the
minimum extent necessary for completion of work within the limits of construction.
(10) If work is performed in a river, stream or brook that is less than three feet deep at the
time and location of the activity, with the exception of culvert installation, the
applicant must divert flow away from the activity while work is in progress.
(a) Diversion may be accomplished by the use of stable, inert material. No more than
two thirds (2/3) of stream width may be diverted at one time.
(b) Any material used to divert water flow must be completely removed upon
completion of the activity, and the stream bottom must be restored to its original
condition.
(c) A pump may be operated, where necessary, for a temporary diversion. The pump
outlet must be located and operated such that erosion or the discharge of
sediment to the water is prevented.
NOTE: Guidance on the appropriate location of a diversion and materials which should be
used for a stream diversion can be obtained from the on site Construction Manager.
(11) Wheeled or tracked equipment may not operate in the water. Equipment operating
on the shore may reach into the water with a bucket or similar extension. Equipment
may cross streams on rock, gravel or ledge bottom.
(12) All wheeled or tracked equipment that must travel or work in a vegetated wetland
area must travel and work on mats or platforms.
(13) Any debris or excavated material must be stockpiled either outside the wetland or on
mats or platforms. Hay bales or silt fence must be used, where necessary, to prevent
sedimentation. Any debris generated during the activity must be prevented from
washing downstream and must be removed from the wetland or water body. Disposal

of debris must be in conformance with the Maine Hazardous Waste, Septage and
Solid Waste Management Act, 38 M.R.S.A. Section 1301 et seq.
(14) Work below the normal high water line of a great pond, river, stream or brook must
be done at low water except for emergency work or work agreed to by the resource
agencies listed in paragraph 2 above. Measures, such as a silt boom or staked fencing,
must be employed to reduce and isolate turbidity.
(15) Perimeter controls must be installed before the work starts. Disturbance of natural
resources beyond the construction limits shown on the plans is not allowed under this
rule.
NOTE: Guidance on the location of construction limits can be obtained from the on site
Construction Manager.
(16) The use of untreated lumber is preferred. Lumber pressure treated with chromated
copper arsenate (CCA) may be used, provided it is cured on dry land in a manner that
exposes all surfaces to the air for a period of at least 21 days prior to construction.
Wood treated with creosote or pentachlorophenol may not be used where it will
contact water.
(17) A temporary road for equipment access must be constructed of crushed stone,
blasted ledge, or similar materials that will not cause sedimentation or restrict fish
passage. Such roads must be completely removed at the completion of the activity. In
addition, any such temporary roads which are in rivers, streams or brooks, must allow
for a passage of stormwater flows associated with a 10-year storm.
(18) Soil may not be disturbed during any period when soils are saturated due to rain or
snow melt, except as necessary to protect work in progress or as required for bridge
maintenance activities. Areas where soils are saturated (i.e. water drips from the soil
when squeezed by hand, or the soil is capable of being rolled into a rod 1/8th inch in
diameter that does not crumble) must be immediately mulched if they are disturbed.
(19) Disturbed soil must be protected within one week from the time it was last actively
worked, and prior to any storm event, using temporary or permanent measures such
as the placement of riprap, sod, mulch, erosion control blankets, or other comparable
measures.
(20) Hay bale or straw mulch, where used, must be applied at a rate of at least one bale
per 500 square feet (1 to 2 tons per acre).
(21) If mulch is likely to be moved because of steep slopes or wind exposure, it must be
anchored with netting, peg and twine, binder or other suitable method and must be
maintained until a catch of vegetation is established over the entire disturbed area.
(22) In addition to the placement of riprap, sod, erosion control blankets or mulch,
additional steps must be taken where necessary to prevent sedimentation of the water
Evidence of sedimentation includes visible sheet, rill or gully erosion, discoloration
of water by suspended particles and/or slumping of banks. Silt fences, staked hay
bales and other sedimentation control measures, where planned for, must be in place

prior to the commencement of an activity, but must also be installed whenever
necessary to prevent erosion and sedimentation.
NOTE: Guidance on the location and proper installation of erosion control measures can be
obtained from the on site Construction Manager.
(23) Temporary erosion control measures must be maintained and inspected weekly until
the site is permanently stabilized with vegetation or other permanent control
measures. Erosion control measures must also be inspected immediately prior to and
following storms.
(24) Permanent erosion control measures protecting all disturbed areas must be
implemented within 30 days from the time the areas were last actively worked, or for
fall and winter activities by the following June 15, except where precluded by the
type of activity (e.g. riprap, road surfaces, etc.). The permanent erosion control
measures must be maintained.
(25) The applicant shall immediately take appropriate measures to prevent erosion or
sedimentation from occurring or to correct any existing problems, regardless of the
time of year.
(26) Non-native species may not be planted in restored areas.
(27) Disposal of debris must be in conformance with Maine Hazardous Waste, Septage
and Solid Waste Management Act, 38 M.R.S.A. Sections 1301 et seq.
(28) Disturbance of vegetation must be avoided, if possible. Where vegetation is
disturbed outside of the area covered by any road or structure construction, it must be
reestablished immediately upon completion of the activity and must be maintained.
(29) A vegetated area at least 25 feet wide must be established and maintained between
any new stormwater outfall structure and the high water line of any open water body.
A velocity reducing structure must be constructed at the outlet of the stormwater
outfall that will create sheet flow of stormwater, and prevent erosion of soil within
the vegetated buffer. If the 25 foot vegetated buffer is not practicable, the applicant
must explain the reason for a lesser setback in writing. Approval from the DEP must
be in writing and any recommendations must be incorporated into the activity.
C. Definitions. The following terms, as used in this chapter, have the following meanings,
unless the context indicates otherwise:
(1) Diversion. A rerouting of a river, stream or brook to a location outside of its
established channel.
(2) Fill. a. (verb) To put into or upon, supply to, or allow to enter a water body or
wetland any earth, rock, gravel, sand, silt, clay, peat, or debris; b. (noun) Material,
other than structures, placed in or immediately adjacent to a wetland or water body.
(3) Floodplain wetlands. Freshwater wetlands that are inundated with flood water during
a 100-year flood event based on flood insurance maps produced by the Federal
Emergency Agency or other site specific information.

(4) Riprap. Rocks that are fit into place, usually without mortar, on a slope as defined in
the State of Maine, Department of Transportation, Standard Specifications for
Highway and Bridges, revision of April 1995.

Appendix J

Collins Mill Br
SR 136 / 125
CSH

Bridge Name:
Route No.
Analysis by:

Bridge No.
USGS Quad:
Date:

PIN:
Town:

9/10/2008

2167

12782
Freeport

1.1
2
5
10
25
50
100
500

6.83

Peak Flow Estimate
QT (m3/s)
Lower
3.97
6.14
8.63
9.94
14.04
12.74
18.18
16.50
23.90
19.43
28.49
22.51
33.43
29.94
45.99

17.680
5.77

A (km2)
W (%)

Ret Pd
T (yr)

17.68
1.02

A
W

12.12
19.82
25.93
34.61
41.77
49.66
70.63

Upper

Conf Lvl

4368.8

Enter data in blue cells only!
mi2
km2
ac

0.67

140.1
304.6
495.6
641.9
843.9
1005.9
1180.5
1623.8

QT (ft3/s)

Use just one consistent set of units:
Watershed Area
Wetlands area (by NWI)

QT = b x Aa x 10-wW

Hodgkins, G., 1999.
Estimating the magnitude of peak flows for streams
in Maine for selected recurrence intervals
Water-Resources Investigations Report 99-4008
US Geological Survey, Augusta, Maine

Reference:

Worksheet prepared by:
Charles S. Hebson, PE
Chief Hydrologist
Maine Dept. Transportation
Augusta, ME 04333-0016
207-287-1105
Charles.Hebson@maine.gov

Peak Flow Calculations by USGS Regression Equations (Hodgkins, 1999)

Freeport 125/136
Collins Br

Project Name:
Stream Name:

PIN 12782 Freeport SR 136
Summary of Cross-Pipes

Station

Existing
Pipe Size
(in)

40+55
55+31
64+20
73+20
77+00
82+64
91+36
97+76
123+80
127+94
135+31
136+55
140+50
171+58
176+72

12
15
24
18
18
24
24
24
18
15
15
18
18
15
18

Estimated
Watershed
Area (ac)

min
min
3.95
5.55
5.51
30.49
19.32
66.22
10.78
85.32
1.16
1.24
5.76
min
min

Recommended
Pipe Size (in)

18
18
24
18
18
24
24
24
18
24
18
18
18
18
18

12/8/2008

Stationing for Pipes Is Referenced to the Existing
Conditions Plan Included with the RFQ Distribution

